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DOWN. The Consumer Price Index for August, 1956, was 
116.8 per cent, 0.2 per cent below the previous month. Sharp 
seasonal decreases in prices of fresh fruits and vegetables from 
the record high levels of July offset higher prices 
foods and major groups of goods and services. The food index 
was 113.1 in August. The Consumer Price Index was 114.5 in 
August, 1955. Food was 111.2 during that period. The index 
was highest in Chicago—l120—and lowest in Scranton, Penn- 


sylvania—113.5—during August, 1956 
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NO CHANGE. Total new construction expenditures, after 
seasonal adjustment, continued in August at an annual rate ot 
more than $44 billion. August contract awards (seasonally ad 
justed) were 7 per cent above July. The annual rate of new 
construction expenditures for August, 1955, was $43.7 billion 
Nonfarm housing starts in August held steady at the July level 
of 101,000. Almost the entire August total consisted of private 
housing starts. 
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UP. Another new high was set in August—employment ros¢ 
to 66.8 million. Unemployment fell from 2.8 million in July to 
2.1 million in August. Settlement of the steel strike during the 
month of August had only a minor-effect on the over-all em 
ployment total, as workers directly involved in the dispute were 
counted as employed in July unless they were secking substi 
tute jobs. A sharp pickup in manufacturing accounted for the 
employment rise. Total employment in August, 1955, was 65.4 
million and unemployment stood at 2.2 million 

UP. Disposable personal income increased $4.7 billion (sea 
sonally adjusted annual rate) between the first and second 
quarters of 1956 and stood at $284.9 billion. (Personal income 
minus personal taxes equals disposable personal income.) Per 
sonal consumption expenditures for durable goods was $33.4 
billion, for nondurable goods was $132.3 billion, and for services 
was $98 billion, and during the second quarter totaled $263.7 
billion, leaving $21.2 billion, or 7.4 per cent of total disposable 
income, as personal savings 


UP. The index of industrial production (seasonally adjusted) 
was estimated at 141 (1947-1949=100) in August. This was 3.7 
per cent higher than in July and the same as the prestrike level 
of May and June. Nondurables remained unchanged but dura 
bles and minerals rose in August as compared to July 
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UP. Strike activity rose in July, primarily as a result of a 
nation-wide steel strike. Some 710,000 workers were involved 
in the 550 work stoppages in effect in July. This compares 
with 235,000 workers and 500 stoppages in effect in June. Idle- 
ness also was higher in July because of the steel strike—13.6 
million man-days lost compared to 2.1 million in June. The 
July strike total included 150 stoppages that had begun in earlier 
months. In July last year, 718 strikes involved 776,000 workers. 
The steel strike was settled by the end of August 
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UP. In July, total consumer credit outstanding increased about 
$50 million, compared to about $500 million in June and $400 
million in July of 1955. Noninstallment credit outstanding de- 
clined about $150 million between June and July, but this was 
more than offset by the rise in installment credit outstanding 
in July, $29.1 billion, an increase of $213 million over June. 


UP.. The American factory worker’s average weekly earnings 
in August were $79.79, 60 cents above the prestrike level of June 
and nearly $3.50 above August a year ago. Hourly earnings 
were at an all-time high in August also—$1.98—which was ten 
cents above August last year. The workweek in manufacturing 
rose seasonally by three tenths of an hour to 40.3 hours in 
August. Overtime hours, unchanged from July’s average of 2.6 
hours per week, accounted for about $7.50 of the factory 
worker’s paycheck in August. 
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Chart figures are those of July, 1956. Source: Department of Labor 


Personal 
Income 


Stock 
Prices 


DOWN. Personal income (seasonally adjusted) dropped 
slightly between June and July, reflecting the wage losses 
during the steel strike. Total personal income was $324.5 billior 
in July, but was $400 million higher in June. Offsetting increases 
occurred in the income of farmers, other proprietors and in 
vestors. Labor income accounted for $231.3 billion of total 
personal income in July and was down $1.2 billion from June. 


DOWN. Stock prices continued to decline, and all-time highs 
established in July of 1956 were wiped out completely. Prices 
on the Dow-Jones averages for industrials were at 487 during 
the third week in September, a return to the June averages. 
Rails and utilities tumbled also, to 157 and 67, respectively. 

The Securities and Exchange Commission index for the 
last week in August was exactly the same as the March standing 
of the index, and was 350.9. 
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STRIKE RIGHT—A railway-equipment maker could not 
escape the truth of the old adage that “It’s not what you do, 
but how you do it, that counts,” and count it did with the NLRB. 
The employer attempted to mitigate expected losses due to a 
strike which was anticipated. The company announced its inten 
tions to shut down operations before union contract negotiations 
were too far along. The Board found no “unusual circumstances” 
which in their opinion could be regarded as paramount to the 
importance of the employees’ right to strike. In a split decision 
the Board ruled that the shutdown and layoffs prior to strike 
were unlawful.—American Brake Shoe Company (Ramapo Ajax 
Division), CCH Lasor Law Reports (Fourth Edition), Volume 5, 
{| 54,026. 


UNION BREAKS CONTRACT—You can save your em 
ployees from union discipline. After a strike, an airplane manu 
facturer and a union entered into a strike-settlement agreement. 
They agreed that neither would take any “reprisal” or “dis 
ciplinary” action for workers’ conduct during the strike. In spite 
of this, the union, on the basis of charges of “conduct unbecoming 
a union member,” took steps to try unionists who did not strike 
or who returned to work before the strike was called off. A New 
York court held that this was a breach of contract.—Kepublic 
Aviation Corporation v. Republic Lodge 1987, 1AM, 31 Lapor Cases 
q 70,197. 


ORGANIZATIONAL PANDEMONIUM—An unfounded 
rumor that male workers were to be replaced by lower-paid 
women workers touched off an organizational effort in a southern 
garment factory which “commenced with confusion and pro- 
ceeded to pandemonium.” Later, workers mistakenly believed 
that their employer was closing his factory to combat unioniza 
tion, when the real reason was to effectuate plant modernization. 
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However, later on, economic condition necessitated layoffs and a 
disproportionate number of workers layed off were union sup 
porters. It was extremely difficult for a federal court to separate 
the fair from unfair labor practices in this situation—-NLRB v 
Newton Company, 31 Lasor Cases § 70,202. 


SEPARATION PAY—An employee submitted his resigna 
tion, to become effective two months hence. Two days later his 
employer told him in effect, “You can’t quit, you're fired,” effec 
tive immediately. The discharged employee sued for separation 
pay under a policy offering this benefit to executives whose 
services were permanently terminated by management. The 
employer argued unsuccessfully that the company policy was 
not a contractual offer, that employment was terminated by 
resignation and that the company had merely accelerated the 
effective date. The Michigan Supreme Court held otherwise 
Cain v. Allen Electric & Equipment Company, 31 Lapor Cases 
{ 70,198. 


UNION ORGANIZER ORDINANCE—A union organizer, 
convicted of violating a municipal ordinance prohibiting union 
solicitation unless a license was first obtained, remained unsuc 
cessful in attacking the constitutionality of the ordinance. The 
license fee was $2,000 a year, plus $500 additional for each 
member recruited. The Georgia court held that constitutionality 
could not be chailenged, as no attempt was made to comply with 
the law and no specific provision was attacked as being uncon 
stitutional—Staub v. City of Baxley, 31 Lasor Cases §[ 70,181. 


WAGE SUIT BARRED—Under the Fair Labor Standards 
Act, a court does not have jurisdiction to entertain an action 
brought by the Secretary of Labor for the recovery of wages, 
if the case involves an issue of law not finally settled by the 
courts. The unsettled question of law was the nature of “inter- 
state commerce.” Nevertheless, the federal court proceeded to 
hold that the connection of the bookkeeper (on whose behalf 
the suit was brought) with the extremely limited interstate 
character of his employer’s business was so insignificant that he 
was not “engaged in interstate commerce” or in the “production 
of goods for interstate commerce.’ —Mitchell v. Coca-Cola Bottling 
Company of Norton, Inc., 31 LAaBor Cases ¥ 70,189. 


UNION-THIRD PARTY—lIn an attempt to protect them- 


selves from labor troubles, a drug manufacturing concern which 


was expanding its facilities required that the builder and his 


subcontractor hire “only union labor.” A Pennsylvania court 
ruled that a union could not assert any third-party beneficiary 
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rights under the contracts. It was clear that only the owner had 
the right to terminate for violation of the labor clause which in 
the opinion of the owner would adversely affect him.—BElectrical 
Workers v. Werfel Associates, Inc., 31 LaBor Cases ¥ 70,180. 
PICKETING AND VIOLENCE—Another shovelful of dii 
was cast upon the coffin of “pre-emption,” this time by Colorado’s 


Supreme Court. That court took its cue from the United States 


Supreme Court, which declared that union mass picketing which 


created the atmosphere of imminent danger of breach of peace 


and violence was enjoinable by injunction. However, the exclu 
court of 


Mine 


siveness of NLRB jurisdiction did deprive the state 

power to impose other restrictions on peaceful pi keting. 

Workers v. Golden Cycle Corporation, 31 LApor Cases { 70,182 
UNION CONTEST—A rival 


recognition in a unit, for which another union was certified, was 


strike by a union to gain 
unlawful, where the certified union existed and was a functioning 


labor organization. The certified union had maintained an un 
interrupted bargaining relationship with the employer and could 


The 


certified 


not be considered “defunct Board refused to answer 


whether or not defunctness of a union was a good 


defense to a recognition strike by rival unions.—Local 224, Inter 
national, Allied Industrial Workers of Local 688, 
Teamsters, AFL-CIO, CCH Lapor Law Edi 
{ 54,023 and { 54,024. 


America and 


Reports (Fourth 


tion), Volume 5, 


induced unload cargo 


Kohler 


docks were not to 


Kohler Strike Makes Law 
Although the 


two-and-one-half-year-old 


destined for 
more than 
strike are 
is still in 


results of the 
Kohler 
far from all in, as the strike 
doubt that 
will be of far-reaching importance 


Perhaps the most result to 


from the 


important 
United 
which n 


states 
effect 


doctrine of 


emerge strike is a 


Supreme Court decision 
progress, no one can those re I mn 


sults wiped away a portion of the 


and exclusiveness of the Na- 
Board’s 


practice T 


rescinding by the City of pre-cmipuon 


The latest is the 
Waterbury, Connecticut, of a 
prohibiting the use of Kohler-made prod 
work projects. Prior to this, 
Bristol and Ansonia, both in Connecticut 
had adopted resolutions 
of plumbing 


Labor Relations jurisdiction 
labor 
mass picketing and violence were present 
(Automobile Workers v. WERB, 30 


Cases § 70,000. ) 


, tional 
resolution ” 
which 


in “untair cases mn 


ucts in city 
LABOR 


also, boycotting 


the use fixtures made at the 


struck plant in Wisconsin. 


The question posed, and, most importantly, 
answered, for the first time by the Supreme 
The extent to which the union is waging Court was whether a state may enjoin union 
Kohler can be gauged by conduct 
under the federal law 


union 


labor act 
Wisconsin, 
had 


been 


also an unfair 
The state, 
activities 
would not 


with which is 
its widespread and successful efforts to en- 
list other unions to engage in 
activities against Kohler. See 
Workers, Local 833, CCH Lasor Law Rt 


its struggle 


had enjoined which, 
they 


enjoinable under federal law as they would 


be yycotting 


Automobile been peace ful, have 


have arisen out of a labor The 


ports (Fourth Edition), Volume 5, {53,948 
(7 Lasor Law JourNAL 538 (September, 
1956)), in which dockworkers employed by 
the City of Milwaukee on municipally owned 


Labor Relations 


dispute 
conduct complained of was violent and the 
state enjoined the picketing which precip- 
itated the violence, not through the ordinary 
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exercise of state police power, but through 
an administrative state agency, the Wiscon- 
sin Employment Relations Board, 
than through the courts. The striking UAW- 
CIO maintained, though not admitting or 
denying the charges of violence and coer- 
cion, that the state could not exercise its 
police power through the state labor board. 
The union’s' most important contention was 
that the conduct enjoined was an unfair 
labor practice under the federal. law and 
that the state had no jurisdiction over the 
matter as the field was pre-empted by the 
federal government. 

The United States Supreme Court in a 
split decision held that it was immaterial 
how Wisconsin exercised a valid police 
power and that the federal law was not 
intended to occupy the entire field of labor 
legislation to the extent that a state could 
not regulate violence in labor disputes. At 
first glance this decision seemed to contra- 
dict the Court’s earlier decisions in the 
Garner and Weber (24 Lapor CASES 
7 68,020 and 27 Lazpor Cases { 69,064, re- 
spectively). 


cases 


The Kohler dispute arose out of the fail- 
ure of the union and management to agree 
on a new contract. Employees struck and 
picketed. Kohler went to the Wisconsin 
labor board charging the union with unfair 
labor practices within the meaning of the 
state labor law. The state board found to 
be true the allegations that the strikers had 
engaged in mass picketing, had obstructed 
entrances to the plant, had coerced em- 
ployees who desired to work and had inter- 
rupted free use of public ways. The board 
ordered the union to cease all such activi- 
ties and the state courts enforced the order 
(WERB v. UAW, 28 Lasor Cases { 69,191) 
The Supreme Court noted jurisdiction and 
granted certiorari on the question of fed- 
eralism raised. 

The Supreme Court found the alleged be- 
havior of the union in coercing employees 
in the exercise of their rights to be an unfair 
labor practice in violation of Section 8(b) 
(1) of the National Labor Relations Act. 
The Court, in approaching the problem, said: 
“If the Congressional enactment occupies 
the field, its control by the Supremacy 
Clause supersedes or, in the current phrase, 
pre-empts state power.” This is exactly 
what the union had urged so strongly all 
along, and what the Court had said pre- 
viously in effect in both the Weber and 
Garner cases. By the National Labor Rela- 
tions Act of 1935, the National Labor Re- 
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rather 


lations Board had exclusive power to prevent 
However, the Cou 
NLRA in 
omitted the 
“shall not 


unfair labor practices 


noted, the amendments to the 
1947 (the Taft-Hartley Act) 
word “exclusive” and the phrase 


be affected by any other means of adjust 


ment or prevention that has been or may 


be established by agreement, code law 


otherwise,” was re-enacted without signifi 


cant change 
The Supreme Court relied upon the con 
Rept. 510, 


which 


ference report of the House (H 
First 
showed that the conterence committee had 
Senate 
injunctions of unfair labor 
Taft-Hartley Act 


Eightieth Congress, Session), 


adopted the amendments authoriz 
ing temporary 
practices. Because the 
suable, the word “exclusive’ 


(this had NLRB 


sole jurisdiction before), but the provision 


made unions 


was omitted given the 
that the Board’s power shall not be affected 
by other means of adjustment or prevention 
was retained. The conference report made 
it clear that when two remedies exist, one 
before the Board and one before the courts, 
the remedy before the Board shall be in 


addition to, and not in lieu of, other remedies 


Under the NLRA of 1935—the Wagner 
Act—the Supreme Court Wis 
consin, under its Employment Act, 
could enjoin violence in a labor dispute, but 
at that time the federal labor law made no 
provision for enjoining union activities. It 
Was not until passage of the Taft-Hartley 
Act amendments that Congress recognized 
that unions also might commit unfair labor 


ruled that 


Peac a 


practices, and prohibited the coercion of 


from strik 


rendered by the 


workers who wished to refrain 
ing. This 
Court in Allen-Bradley Local 7z 
Board, 5 Lapor Cases § 51,135 


decision was 


Wisconsin 


The union argued that the Taft-Hartley 
Act amendments in 1947 eliminated the 
regulate activities now 
Not so, held the Court, 
saying that it was that Section 
8(b)(1) was not to be the exclusive 
of controlling violence, much less where it 


state’s 
under consideration. 


power to 


= yby i sus” 


method 


interfered in an area where a strike was in 
“No one suggests that such vio 
lence is beyond the criminal 
The union contended that what 


progress 
power,” the 
Court said. 
meant by 
violence and coercion was the general state 


was state pelice power against 
criminal law, not the state’s labor relations 
statutes. The Supreme Court thought other 
wise. The fact that the NLRA 
union unfair labor practices for the first time 
when amended by the Taft-Hartley Act did 


covere d 


October, 1956 @ Labor Law Journal 








When a government takes over a 
people's economic life it becomes 
absolute, and when it becomes ab- 
solute it destroys the arts, the minds, 
the liberties and the meaning of the 
people it governs. 

—Maxwell Anderson 





Allen-Bradley 
which originate in state Boards and become 
effective should 


not make obsolete. “Orders 


through the state judiciary 


give more careful protection to the 


of labor than the purely judicial 


a court.” 


Court admitted that it 


the past that a state may not 


ance of its public policy enjoin conduct 


which has been made an unfair labor 


tice under federal 
Hartley 


this 


law, 


opinions have made 


general rule does not take from 


states power to prevent mass picketing, vio 
The 
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lence, and threats of violence 


Court 


overt 
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Hartley decisions 


calle d 


being 


Taft 
ie Court was not 


to answer whether conduct 


was an unfair labor practice too 


In the Pennsylvania court 
enjoined activity 


but 


Garner case, a 


which under state law was 


illegal which was an unfair labor prac 


tice under federal law as well. A union was 


engaged in which was 


picketing 
atte mpted to 


peacetul 
orderly but coerce the em 


ployer, an interstate trucker, to force his 


employees to become union members. This 


was not an instance of conduct which the 
NLRB was without express power to pre 
vent and which therefore is “governable 
the State or it ts 
Nor 
hreatening of employees, obstructing streets 
and picketing homes as in Automobile Work 


WERB (Kohler), the Court continued 


The state court, Pennsylvania, lacked juris 


entirely ungovernabl 
picketing, 


was this a case of mass 


t 


f rs Vv’ 


hough picketing was for an 
the Su- 


Even if it 


diction even 


illegal purpose under state law, 
preme Court held 
be assumed that the procedure 
by the NLRA is intended exclusively for the 
enforcement of public rights, a state court is 


injunctive relief 


The reason 
established 


not permitted to grant 
which constitutes an unfair 


the NLRA. As 


many believed 


against conduct 
men- 
this 


the Garner 


labor practice under 
earlier, a 


rule as established by 


tioned great 
to be 


case 
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held State 
activities which 
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Act. The Court 


prohibition of 


Supreme Court appeared to 


Weber 


could 


Same p 


when it that a court not 


restrain were either untatr 


labor practices 
tional Labor 


conditioned the 
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State contr 


by allowing state regulation of conduct 


neither prohibited nor protected by 


NLRA Unde different 
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stances the ( t 
Missouri court h: 
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mine whether r juris 
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tree 
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ll picketing in the Weber 
he picket 


that 
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case. That court had foun that t 


lines were so placed and. maintained 


they prevented the movement of railway 


loading cars into or out of the struck plant 
I l danger of 
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pickets Che move 


brewery, without 


the cars ved for that reason 
management 


o be 


reme Court 


true, also 

said 

is an unambiguous determinat 
IAM’s ce unted t 
mass picketing 
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en-Bradl 
court jurisdiction 
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state injunction enjoined all picketing.” 


The Sup 


preme Court reversed the Su 


Missouri 


as in the Garner case, the Court 


preme 


Court of 


but 


and remanded the case 


was not 


called upon to determine whether an unfair 


practice existed which was enjoinable 


State rrounds 


NLRB 


on other even thoug! 


under exclusive 
Kohler Supreme 


Court majority held that the dominant ints 


jurisdiction 


So in. the decision the 


est of the state in the prevention of violenc 


damage 


~¢ 
questioned 


and property cannot be 


It is a matter of local concern, but, the Court 


continued: “Nor should the fact that a union 
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commits a federal unfair labor practice while 
engaging in violent conduct prevent States 
from taking steps to stop the violence,” and 
further, “The fact that Wisconsin has chosen 
to entrust its power to a labor board is no 
concern of this Court.” 


Three dissenting justices, among them 
the Chief Justice, thought otherwise. But 
for the want of two more justices their dis- 
sent would have been the law. They agreed 
that where federal and state governments 
regulate the same conduct, but each with a 
different sanction, both often survive as in 
United Workers v. Laburnum Corporation, 26 
Lapor CASseEs { 68,460. There, a common law 
tort action for damages was enforced by a 
for conduct which could have 
been the federal administrative 
relief under federal law, as well. But the 
dissenting justices distinguished their deci- 
sion in that case from the present one. 


Here (Kohler), the state has prescribed 
an administrative remedy that duplicates the 
administrative remedy prescribed by Con- 
gress; each reaches the identical conduct. 
The dissenters recalled that the Court dis- 
allowed duplication of remedies in the Garner 
case, and now, regretfully, the Court de- 
parts from that rule by sanctioning a “duplica- 
tion of remedies pregnant with potentialities 
of clashes and conflicts.” They further 
contended that the Allen-Bradley Local case 
was not in point as the National Labor Re- 
lations Act at that time made no provision 
for enjoining union activities; this provision 
was added at a later date by the Taft-Hartley 
Act. 

Before attempting to reconcile the Court’s 
majority opinion it must be remembered that 
at no time previous to this has the Court 
which was an. unfair 


state court 
basis for 


ruled upon violence 
labor practice under federal law. To the 
extent that a state may regulate and control 
violence even though the acts giving rise 
to such violence grew out of a labor dispute 
and are also unfair labor practices within 
the jurisdiction of the National Labor Rela- 
tions Board as unfair labor practices, this 
decision is an exception and to those who 


will brook no exceptions, a conflict. 


“Roving Situs’’ Picketing 


The present National Labor Relations 
Board policy against picketing at a sec- 
ondary situs when it appears that there is 
afforded to a union ample opportunity to 
picket at a primary situs remained undis- 
turbed by a federal district court decision in 


602 


Teamsters, Local 728, 31 Lapor 
The court held that the union 


“roving situs” 


Getreu v 
Cases § 70,163. 
had exceeded the limits of 
picketing and restrained the union for illegal 
secondary boycott activities. 


The union 
earlier representation election, but still « 
manded recognition, which was refused by 
strike 
was called and picketing commenced. The 
union picketed the premises of a number of 
customers serviced by the struck trucking 
concern at times when trucks operated by 


had been unsuccessful in 


the employer, a trucking concern. A 


nonunion employees of the employer tried to 


load or unload at the customer’s loading 
docks. This resulted in a 
fusals by the employees ot secondary em 


dispatch or unload goods on the 


great many re- 
ployers t 
picketed trucks. 
effect that union 

quested these same secondary employees to 


There was evidence to the 


agents and pickets re- 


retuse to handle such cargo. 
The 


straining 


federal court, in granting the re 


order, considered it proper and 


necessary to consider all the occurrences in 
their entirety as manifesting a single cam- 
violation 


Chat 


paign undertaken by the union in 
National Relations Act. 
was not to say, though, that where picketing 


Labor 


of the 


is done upon the premises of a secondary 
employer and is not done for an illegal pur 
pose, it is illegal even though its incidental 
result may be a concerted strike or a work 
stoppage by the employees of the secondary 


employer, who refuse to cross the picket line 


find it 


necessary to rule on whether a secret desire 


The district court did not rule or 
minds of the unionists 
conducting the and picketing 
render unlawful what ordinarily would be pet 
mitted. However, an injunction 
picketing is justified if one of its objects is 


or intention in the 
strike may 


against 


unlawful. 

The court cited the United States Supreme 
Court’s decision in NLRB v. Denver Building 
Council, 19 Lapor Cases ¥ 66,347, that held 
that it was not to show that 
all of the con 
certed activity were illegal objectives but 
that it only to allege and 
prove that one or more were so. Even one 
will be sufficient (/nternational Brotherhood 
of Electrical Workers, Local 501, American 
Federation of Labor v. NLRB, 19 Lasor 
Cases { 66,348). 

The Fifth Circuit, in NLRB v. Truckdriv- 
ers, etc., 29 LaBor Cases §[ 69,699, pointed out 
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Current Labor 
Problems 








Limitations upon the Scope 
of Collective Bargaining 


By JAMES F. MORTON 


W HEN the United States Supreme Court 
recently denied certiorari in Richfield 
NLRI ti it thereby left un 


one which 


Oil Company 7 


answered a perplexing question, 
goes to the root of many labor-management 
The NLRB, in a 
of less than a year ago, sup 
this 


controversies three-to 
two decision * 
plied a tentative answer to question, 
stated as follows: Can one 
forced undet 


labor prac 


which may be 
of the 
threat of 
tice to 
posed by the other party, regardless of the 
nature of the subject? In the Richfield Oil 
Company case the union insisted that man- 
part oft the 
whereby 


bargaining parties be 


committing an uniatr 


discuss at length any subject pro- 


discuss as contract 
negotiations a_ plan 


might purchase company stock 


agement 
employees 
7 he 


ment to bar- 


court, 
in a split vote, ordered manage 
gain thereon, holding that such a plan was 
within the subject matter comprehended by 
Section 8(a)(5). What 

whether a 


standards are used 


to determine subject is within 


or without the compulsory bargaining area? 

The Board decision referred to above, 
Wooster Division of the Borg-Warner Corpo 
other 


ration, involved, among issues, a 


demand by the corporation that the union 


CASES { 69,690, 231 F. (2d) 717 
1956), cert. den., 350 U. S. 695 


129 LABOR 
(CA of D. C 
(1956). 
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refrain from striking until all employees, 


both and nonunion, have rejected in 


é ballot the 


1 
The union 


union 
corporation’s last offer 
that the 
meddling in the 


secret 
maintained company 


was thereby strictly in 


union. The majority of 
with the union and held 
on such a provision was 
Good 
issuc¢ 
pro- 


posal was an obligatory subject of collective 


ternal affairs of the 
the Board agreed 
that the insistence 
a per se violation of Section 8(a)(5) 
taith 


was the 


was no defense; the matter at 


legal question of whether the 
Board reasoned that an 
compel ! an 
Section 8(a)(5). Three 


bargaining Che 
employer cannot 
issue not covered by 


types ot bargainable issues wer recognized 


barred from negotia 
closed shop); 


(1) those which are 


tions (for example, the 


(2) those compulsory (rates of pay, etc.); 


(3) those discretionary (if one party re 


fuses to discuss such subject the other is 
then obliged to 


strike vote is an example) 


withdraw it; the secret 

Che dissenters maintained that the Board 
was step and stated 
that any attempt to codify the issues which 
and which are not 


taking a retrogressive 


are bargainable those 
* Wooster Division of Borg-Warner Corpora- 
tion, discussed in 6 Labor Law Journal 727 
(1955), 113 NLRB 1288 (1955) 
Cited at footnote 2 





Mr. Morton's article is presented upon the recom- 
mendation of Vincent C. De Maio, who teaches 
labor law at Seton Hall University School of Law. 


a EA 


ies 





would bring about a premature crystalliza- 
tion of labor-management relations. 

It should be noted that the tenor of the 
majority decision indicates great concern 
over the disruptive effect of such a secret 
strike ballot. An employer would be sorely 
tempted to force an impasse in order to 
test the union’s strength. The Board; in its 
desire to remove such temptation, may 
have used the device of defining the three 
types of bargaining issues solely to give it 
a rational basis for voiding the secret-vote 
provision. Nevertheless, the fact remains 
that the Board has taken a step 
defining compulsory subjects of bargaining. 


towards 


The vigor of both the majority opinion 
and the dissenting opinion points up the 
volatile nature of any dispute as to what 
is a proper subject of bargaining and why. 
Parenthetically, it should be noted that the 
Board, the same day it issued the Borg- 
Warner decision,’ issued a unanimous opinion 
on exactly the same question in Darlington- 
Veneer Corporation.” However, in this latter 
decision there was independent evidence of 
bad faith bargaining. 

The negotiations between 
and labor of less than a generation ago were 
simplicity itself compared to the intricacies 
of today. Fringe benefits, GAW and arbi- 
tration are acceptable topics at the bargain- 
ing table today. Not too long ago it would 
have been at least impertinent on the part 
of employees to suggest that their employer 
pay their medical bills whereas we now, 
of course, have come to look upon this as 
a commonly assumed obligation on the em- 
ployer’s part. In tracing these develop- 
ments, a lawyer may expect that the evolv- 
ing law of the past few decades was an 
effective instrument in bringing about these 
advances and that the cases and decisions 
of the National Labor Relations Board 
would account for the expansion of the area 


management 


of collective bargaining. At the least, it may 
be said that the developing law of recent 
decades has not been as restrictive upon 
the development of bargaining as was the 
earlier law. Even though the law may not 
actually encourage bargaining, neither can 
it be said to unduly impede it 

It is 
watch the bargaining area expand dynami- 
any objective 


disconcerting for the lawyer to 
cally without there being 
criteria by which he can measure the “pro- 
priety” of subjects proposed. As disturbing 
as this is to a lawyer’s concern with the 
lack of a logical basis, there is considerably 
more and, ofttimes, righteous in 
digation among businessmen who view the 
labor as slowly but 
over the brink into 
One of the great ad- 


concern 
gradual advances of 
certainly 
a socialist 
vantages which individual ownership enjoys 
over a operated on a collective 
basis is that the individual has a ready in 
centive to work for Aside from 
the profit aspect, he works to attain a sense 
of accomplishment in developing a success- 
ful business; to realize the pride in having 
his company stand out as a public mark, a 
symbol, of his effective guidance. What is 
said of the individual may also be said of 
the corporate team of management. Every 
invasion into the exclusiveness of his con- 


pushing us 
economy. 


business 


success 


trol diminishes to a corresponding degree 
his incentive, dulls his sense of accomplish- 
ment and injures his pride accordingly. 
Where he once had free reign in manipu- 
lating business affairs, now he finds that he 
more restricted in his opera- 
look for 
the aggressive 


is more and 
tions. His 
some way to 


natural reaction is to 


block 


of labor in their invasions on his preroga- 


forces 
tives. To each novel proposal offered by 
the bargaining committee of the employees, 
his instinctive reaction is that the committee 
is invading management prerogatives. 





* Cited at footnote 2. 
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unions On a large 


bargaining 


193( y's 


recognition as 


In the 
sought representa 
but 

most 


employees. It was normal 
human conduct for all but the 
nanimous employer to maintain that these 
have no right to interfere in his 
Yet, the law did such 
a right.” Some then sought to deal 
employees unilaterally; it was held that they 
deal the majority union as the 
exclusive bargaining agent of all the em 
prohibited negotiations 
directly 4 The 
the field of labor 
charted the now familiar course 
employer not 
union; * but where it has been certified, the 
decertification.” 


tives ot 
mag- 


outsiders 
business recognize 
with 


must with 


and with 


individuals 


ploy ees 
the 
delicately into 


law probed 
relations 


The 


minority 


and 
need recognize a 
must petition for 

loss of majority support is due 
cannot 


employer 

Where the 
to his 
obtain decertification 
nition to a union, it devolved upon the em 


unfair labor practices, he 


” Having given recog 


ployer to meet with representatives of the 
union and to into with 
them in order to negotiate a signed agreement 


enter discussions 


and not to enter into such discussions with 
11 


a fixed intention of avoiding any agreement 
This has 
time and again until 
tends to obscure its essential wisdom 
were in 
futile thing 
entreat 


been drummed out 
the repetition of it 
Where 
discord, 
for an 
them in 
mutual 


last rule 


and management 
it would 


administrative 


labor 
have been a 
agency to 
earnest resolutions to arrange a 
conciliation. Equally as useless, here in the 
United States, would brash 


attempt by such agency to dictate to them 


have been a 
the specific terms of the industrial peac« 
The 

happy 
tremes and was the product of 
wisdom which took account 
the abstract principles of the governing law 


rule of bona-fide bargaining was a 


compromise between these two ex- 
a practical 
into not only 
but also the tempers of men and the urgen- 
cies of the economy in that depression era 
It would be pretentious to purport to make 
here an exhaustive analysis of the many 
factors which make up the in- 
dustrial world. It is enough to have touched 


peace in 


* Jackson Press, Inc., 96 NLRB 897 (1951). 

7 Medo Photo Supply Corporation v. NLRB, 
8 LABOR CASES { 51,176, 321 U. S. 678 (1944) 

8’ Roanoke Public Warehouse, 72 NLRB 1281 
(1947). 

*Joy Silk 
CASES ‘ 66,021, 
1950). 

” Franks Brothers Company v. NLRB, 8 
LABOR CASES {§ 51,177, 321 U. S. 702 (1944). 

1 NLRB v. Boss Manufacturing Company, 3 
LABOR CASES { 60,342, 118 F. (2d) 187 (CCA-7, 
1941). 

12 Sec. 


NLRB, 19 LABOR 
732 (CA of D. C., 


Mills, Inc. v. 
185 F. (2d) 


8(d), LMRA, effective June 23, 1947. 
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scale 


the management insolat 
views the 
the sacrosanct 
management The 
principles have been cited succinctly for a 
that they 


upon concerns ot! 


as it increasing influence of labor 
previously realm ol 


tunctions 


upon 


related legal 


twofold purpose: first, to indicate 


are founded in a shrewd appraisal of human 
second, to bring the subject 


conduct, and, 


under subsequent discussion into focus 


Parties engaged in the process of collec 
bargain in good faith 


concrete The 


tive bargaining must 
obligation 
taith with 
terms and 


(Italics 


something 
is upon them to 
respect to wages, hours, 


about 
“confer in good 
and othe 


employment 


conditions of 
What is encompassed within the 
portions sek 
well-defined law 
t the 


supplied.) 
meaning of the italicized 
tion 8(d) merely restated 
extent of the 


thar 


Before inquiring as 


collective bargaining, more 


should be 


scope of 
paid to those who 
the extent of the 


matter 


passing heed 
say that 


bargaining area under LMRA™ is a 


concern as to 


of academic interest solely and of no prac 
tical import It has said that the 
rationale for determining the subject matter 


be« n 


of collective bargaining is nowhere clearly 
stated and more important, considering the 
bargaining 
parties are the 


relationship; if 


picture as a whole, the over-all 
powers of the 


affecting the 


sole 
the 
get nowhere 
fiat.” A 
trary view has been expressed. It maintains 
that the duty to 
essentially the duty to 


seen as 
factors 


union is weak, it is going to 


in spite of any government con 


bargain collectively 1s 


make 
spite of the 


patently rea 


sonable compromises, in act’s 


provisions against the compelling of conces 
sions,” and as a consequence, the subject 
msiderable importance.” 


matter assumes ¢ 


Some has been over 


the effects of 


of the bargaining 


concert expressed 
a third party’s determination 
said 


issues. It has been 


‘To allow unions or management to run 
to the [National Board 
with a substantial chance of success when- 

not the 
would the 
designed te 


Labor Relations] 


ever one does accede to demands 


of the other destroy bar 


Act 


very 


was 


gaining which the 


"% Weyand, ‘‘The Scope of Collective Bargain- 
ing Under the Taft-Hartley Act,"’ Proceedings 
of New York University First Annual Confer- 
ence on Labor (1948), p. 257. 

™49 Stat. 449 (1935), 29 USC Secs. 151-166 
(1940), as amended, 61 Stat. 136 (1947), 29 USC 
Secs. 141 and following (Supp., 1951) 

% Taplitz, ‘‘Refusal to Bargain,’’ Proceedings 
of New York University Seventh Annual Con- 
ference on Labor (1954), p. 222. 

% Sec. 8(d), LMRA, effective June 23, 1947. 

1 Note, ‘‘The Impact of Collective Bargaining 
on Management Prerogatives,’’ 16 University of 
Chicago Law Review 568, 575 (1947). 
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protect. Labor and management should 
try to resolve their differences by them- 
3oard should intervene only 
attempts to make 


18 


selves and the 
when one or the other 
unfair use of superior bargaining power. 


The failure of labor 
groups to agree on any definitive area which 
would be within the exclusive province of 
management should be noted here with 
more than casual interest. There 
categorical rejection by labor of an eight- 
point specification proposed by manage- 
ment.” The eight points listing operations 
inherently * managerial and thereby immune 
from the pressures of collective bargaining 


and management 


Was a 


were: 


(1) the determination as to what products 
are to be sold or services rendered; 


(2) location of the business; 
(3) physical layout of the plant; 


(4) methods of manufacture and dis- 


tribution; 

(5) determination of general accounting 
procedures; 

(6) selection of employees at the super- 
visory level; 

(7) determination of job contents, main- 
tenance of discipline, control and use of 
plant property; 

(8) determination of safety measures where 
legal responsibility is concerned. 

The four views touched upon above may 
be summarized as follows: 

(A) The respective powers of the parties 
alone, not NLRB orders, control the sub- 
ject matters of bargaining. 

(B) The 
compromises; their necessary 
expand the bargaining area. 

(C) The 


bargaining, 


3oard orders effectively induce 
effect is to 


Board should encourage true 


not dictate the subjects 


(D) Emphasis given to “appropriateness” 
of subjects is a divisive factor, breeding 
dissension. 


Each of these positions concerning the 
value, or lack thereof, of a positive deter- 
what constitutes a proper 
bargaining is ex- 
primarily a /ogical 


mination as to 
subject for collective 
pressive of what is 


18 Note, ‘‘Good Faith Bargaining in Labor Re- 
lations," 61 Harvard Law Review 1224, 1232 
(1948). 

” Bakke and Kerr, Union, Management and 
the Public (1st Ed., 1949), p. 316. 

* For a theory, alternative to management's 
inherent rights, to account for management's 
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The first view recog 


proposition that the 


issue. 
nizes as its major 
bargaining power alone controls and from 
this, the argument proceeds syllogistically 
to its conclusion. The validity of that argu 


analysis of the 


ment can be challenged by suggesting that 
If the rela- 
parties are 


the premise itself is inaccurate 
tive the 
all-important in negotiations, one wonders 
side feels compelled to justify 
The parties them 


economic positions of 


why each 
itself before the public. 

selves through their actions (via newspaper! 
advertising, etc.) concede that the relation 
of their economic position is not the sole 
factor involved in effecting settlements. If 
the analysis were to be confined to a logical 
basis without taking into account the many 
move humans to act, it 
party 


intangibles which 
would seem perfectly sound for one 
to claim as part of its arsenal of bargaining 
power the right to get an affirmative decla 
ration that the subject in dispute is a proper 
one for collective bargaining Upon pro 
mulgation of the ensuing order, other 
party is, for all purposes, required to arrive 
at a reasonable compromise. The first 
then, logically may be no different from the 
even though at level 
unalterably opposed. The 


search tor 


the 
view, 


second view surface 
they seem to be 
temptation 


distinctions 


strong to 
precise and with 

off a pyrotechnical display of “logical” think 
But not make law 
“The 


has 


may be 
these to set 
ing logic alone does 

Mr 
of the 
experience. 
the prevalent moral and political activities, 
intuitions of public policy, avowed or un 


life 
bee n 


Holmes has said 
has not been logic; it 


The felt necessities of the times, 


Justice 


law 


conscious, even the prejudices which judges 
share with their had a 
good deal more to do than the syllogism 
in determining the men 
should be governed,” - 


fellow-men have 


rules by which 


Besides seeking for a purely logical in 
terpretation of Section 8(d) of the LMRA,* 
we may try taking into some ot 
the intangibles of which Mr. Justice Holmes 
One fairly obvious considera 
uni- 


account 


has written. 
tion is the recognition and 
versal pattern in human conduct. For example, 
an easygoing athlete who is merely 
urged to get into good physical condition 
by his coach may very easily lapse from the 
However, if he is ordered 


(Continued on page 652) 


use Of a 


rigors of training. 


claim to exclusiveness in exercising preroga- 
tives, see Chamberlain, ‘‘Management in Theory 
and Practice,’’ in Bakke and Kerr, work cited 
at footnote 19 

21 Holmes, The Common Law (7th Ed., 1948), 
p. 1. 
*2 See footnotes 12 and 14. 
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Public Utilities Disputes Act 


By SEYMOUR H. LEHRER 


By incorporating ‘‘compulsory’’ arbitration and seizure, the Maryland 
Public Utilities Disputes Act seeks to avert the interruption of any 
public services, as occasioned by the recent transit strike in the 
City of Baltimore. The auihor examines the strike as well as the legis- 


lation fostered by it. 


He is particularly concerned with the way in 


which the state authority asserts itself and its legal consequences. 


1956, became 


\ ARYLAND, on March 3, 


the ninth state of the union to enact 
legislation providing for compulsory settle- 
ment machinery for disputes in public utili 
ties. The Maryland Public Utilities Disputes 
Act, which provides for voluntary arbitra- 
tion, seizure, compulsory mediation and 
compulsory arbitration, was passed specifi- 
cally to stop a 37-day-old strike involving 
2,000 employees of the Baltimore Transit 
Company, members of Division 1300, Amal- 
gamated Association of Street, Electric 
Railway and Motor Coach Employees of 
America, AFL-CIO. 

Its enactment came as a desperation move 
by the state, and only after exhaustion of 
almost every mechanism for voluntary set- 
tlement employed by the City of Baltimore, 
the State of Maryland, and the Federal 
Mediation and Conciliation Service. Even a 
bizarre attempt by Maryland’s House of 
Delegates, which sat as a “super grand 
jury,” heard testimony and issued public 


Public Utilities Disputes Act 


recommendations, failed to break the im- 
passe between the transit company and the 
union, Negotiations differ- 
ences were clouded and confused by charges 


over economic 
and countercharges of refusal to bargain, by 
the delicate rise in transit 
fares should a wage 
and by lengthy debate on the evils of absen- 
tee ownership of the company, and possible 
municipal ownership. As the strike became 
prolonged, public confusion and _ protest 
mounted, and with the apparent ineffective- 
ness of conventional settlement devices, 
there seemed little recourse but for the 
state to forcibly intervene and revive service 
on Baltimore’s public transportation system. 


question of a 


increase be granted, 


raised 
which 


As expected, the Maryland act 
numerous constitutional questions, 
will be explored below. But before examin- 
ing the substance of the act, it seems ap- 
propriate to present a brief historical sketch 
of the dispute, the persistent and oftentimes 
heroic attempts to effect settlement, and the 
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interest of Maryland’s executive and legis- 

lative branches, which finally culminated in 

passage of the statute. 

midnight, Sunday, 
which are 

negotiations : 


The strike began at 
January 29, 1956, over 
normally bargained in 
wages, which the union asked be raised from 
$1.90 to $2.15 hourly; hours (a 40-hour week 
and an eight-hour day); and a variety of 
fringe items and other changes in working 
conditions peculiar to the transit industry. 
Participation of Baltimore Mayor Thomas 
D’Alesandro, Jr., in negotiations had not 
induced a retreat from the positions taken 
by both parties when bargaining began. The 
union adhered to its economic demands, and 
Joseph 


issues 
labor 


the company, represented by Attorney 
Sherbow, refused to consider any wage in- 
crease until the union “dropped its demands 
for large sums of money and special fringe 
benefits—including make-work rules.”’ The 
union, just prior to work stoppage, had 
approved a 30-day moratorium on strike 
action, contingent on binding arbitration of 
all issues in dispute at the end of that pe- 
riod. The company’s reply was that “arbi- 
tration [was] not a subject for collective 
bargaining,” local union President 
Frank P. charged the transit 
company with refusing to make an offer.’ 


and 
Jaummer 


The wide gap between the company and 
union positions became so evident that 
Maryland Governor Theodore McKeldin al- 
most immediately proclaimed that he would 
seek remedial legislation in the state gen- 
eral assembly if service 
soon. Even at this early date in the strike’s 
history, preliminary legislative drafts were 
drawn providing for temporary state seizure 
and compulsory arbitration. McKeldin gave 
emphatic assurance to Mayor D’Alesandro 
that the full power of the state would be 
exerted to terminate the dispute; mean- 
while negotiators were convening around 
the clock with D’Alesandro, Maryland’s 
Commissioner of Labor and_ Industry 
Joseph Allen, and a federal mediator 


While concern mounted in 
City Council (four councilmen called for 
revocation of the BTC franchise and muni- 
1 Baltimore Sun, January 29, 1956. 

2? See footnote 1. 
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were not restored 


Baltimore’s 


cipal operation; their argument was _ but- 
tressed by criticism of the company’s “ab 
in Chicago, and allegations 


negotiators lacked authority 


sentee owners” 
that company 

to make contractual commitments), negoti 
ations remained deadlocked. At this point, 
McKeldin advanced his first 
aimed at settlement, a 
mild in 
still 


on February 1, 
proposal 

fact-finding 
seizure 


concrete 
moderate 
comparison to the 
being formulated. 


mechanism, 
legislation 


The governor called for a “high-quality” 
fact-finding board composed of prominent 
function would be te 

findings would no 
qualities. Evidently, 
notwit!l 


civic leaders, whos« 
“arbitrate,” but 
binding 
behind the 


semantic 


whose 
possess any 
the purpose 
standing the 
airing of the issues before the bar of publi 
enough as a 


scheme 
contusion) was an 


opinion, logical serious first 
step toward settlement, and politically safe 
since there is little to deplore where “high 
quality” civic figures are involved, and where 
the issues are tested before t 


he omniscient 


“public “ 

The 
union, obviously 
be attached to the 
the union, perhaps sensing itself in a weaket 
had committed itself t 
advocating binding arbitration 
accepted the proposal, mucl 


plan was promptly rejected by 
finality could 


findings, and 


because no 
bc yard’s 


position, already 


Converse] 
the company 
to the surprise of union President Baummer, 
who found the company’s stand on arbitra 


tion “curious.” 
The 


confusion 


fact-finding plan was abandoned 

on the issues compounded whet 
company Attorney Sherbow 
raise, tied to an 
D’Alesandro vowed to fight 
fares before the State Public 

mission, and both parties again exchanged 
to make 
The company would 


offered a wage 
transit tares 


boost in 


increase in 
any 
Service Com 


allegations of refusal proposals 


and counterproposals. 


negotiate a wage increase for the 2,000 strik 
dollars-and-cents 


straight basis, 


“innumerable fringe benefits” 


ers on da 
but not on the 
sought.* 
Meanwhile, pressure from their constitu 
encies convinced Baltimore delegates to the 
that a broader 
(though still not 


state general assembly 

more forcible approach 
compulsory settlement) was indicated, and 
the group voted to force a “grand inquest” 
into the dispute. The inquest is Maryland’s 
most potent inquisitorial device, vesting i 
the state general assembly broad powers t 
summon witnesses and 


demand records, 


* Baltimore Sun, February 1, 1956. 


*See footnote 3 
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send persons to prison upon finding of a 


crime, 


Che 


land’s 


Mary- 
had 


now 


inquest had lain dormant on 


statute books for years, and 


never been employed Its objectives 


would be to determine the causes of the 


strike 


transit service and prevent future disputes. 


and facilitate legislation to restore 


\s work proceeded on drawing up seizure 
and argument continued on fare 
municipal 
Maryland 

general 


legislation, 
ownership and 
operation of the transit lines, the 
House Committee the 
issembly favor of the 
next step 


rates, ab entee 


Rules 


voted in grand inquest 


on February 3; the 
before the full 


would be a 


vote house of delegates on 
February 6. In the 
the inquest prodded both parties to increase 
with Mayor D’Alesandro in 
Baltimore’s City Hall, now with the aid of 
Federal Mediator Gilbert Lee, whose ex- 
pertise in collective bargaining technicalities 
would aid the was 


hoped 

[he familiar accusations were repeated, 
but for the first Attorney 
Sherbow presented a counteroffer—a three 
five-cent 


interim, prospects ol 


their meetings 


cause of agreement, it 


time company 


with an immediate 
$1.90 hourly rate, and two 


year contract 


over the 


increase 
increments of three cents each to come after 
two years.” The still de 
vear contract, but now asked 
ten-cent raise, and another ten 
July 1, 1956, plus other 


one and union 
manded a one 
an immediate 
cents effective 


benefits 


Statements by both parties indicated they 
were still “millions of dollars apart,’”* and 
following day the house of delegates 
inquest. Hearings 
week later, 


on the 
voted to create a grand 
were scheduled to begin 


Monday, February 13. 


one 


In response to a request by Mayor 
D’Alesandro, the BTC raised its wage offer 
to 13 cents, spread over three years. The 
union stood firm on its earlier proposal, 
and when the membership was polled (as 
requested by the mayor), the company offer 
was rejected by a vote of 1,952 to 24. More 
meetings were planned, and the nearly dis- 
urged the parties to 


traught mayor now 


“make their own proposals.” 


Governor McKeldin, however, had stronger 
words for both parties, and excoriated what 
“a display of intolerable arro- 


utter 


he termed 


gance and lack of 

5 Sherbow conceded that up to this time he 
had not been able to make a counteroffer which 
the union could present to its members for 


ratification 


Public Utilities Disputes Act 


concern for the 


public interest.” He called on the 
Attorney 
seizure 


Marylan 
General to up creation ol 


and 


step 
legislation, described the de 


mands and proposals as “purely token and 


made with tongue in cheek.’™ 


As the 
stalled 


company accepte da 


late neared, negotiations 
when the union and 
D’Alesandro offer to 
meet with him, Lee and Robert W. Donnahoo, 
Federal Mediation 
hirst 


inquest 


inquest « 


and resumed 


regional director of the 


and Conciliation Service. The session 


took began 


place while the housse 


by hearing testimony from Baltimore mer 


chants, who described the 


damaging effects 
on downtown city business, 


submitted that 


of the stoppage 
D’ Alesandro 
Both 
in dispute; the 


progress 


and 


was made sides agreed on 15 issues 


union had narrowed its 
from 141 to 37. But the 


contract 


specinc demands 


parties remained apart on wages, 


length and many tringe items 


In its second day of hearings, the inquest 
heard representatives from the transit union 


complain that 


(1) Pay 
with those of 


BTC workers 


other transit 


rates ot were not 


in step system 


workers 


National City 
rostering 


BTC 
guilty of 
unwillingness 


2) Owners of the 


Lines in Chicago, were 


many strikes because of their 


to arbitrate 


(3) BTC and welfare plans were 


rbs« rnlete 


(4) The BTC 


demands because of 


penslioi 


discuss many 


refused to 
legitimate “management 


pre rogatives.” 


5) Company contentions of “inability to 
(the 
statistical 


ability 


uno! 
tables, 
to pay) 


produced 
con- 


pay” were irrelevant 
60 exhibits—charts, 


tracts to attempt to prove 


The following day, Maryland’s legislators 


saw the company produce its own exhibits 
showing that the union demands, if granted, 
would bankrupt the BTC, absent any in 


crease in fares to compensate for the rais« 


While hearings 
ested groups submitted plans for ending the 
The Baltimore Association of Com- 
merce, the Greater Baltimore Committee 
and the Baltimore Retail Merchants Associ 
ation combined to ask that the parties desig 
nate a three-man arbitration committee, stop 
the strike, and submit the issues to arbitra 
The Baltimore Federation of Labor 


proce eded, other inter 


dispute 


tion 


Baltimore Sun, February 6, 1956 
’ Baltimore Sun, February 10, 1956 
* See footnote 7 


’ Baltimore Sun, February 14, 1956 





concurred, but more semantic confusion 
seemed evident, and the precise function of 
the arbitrators was never defined. The 
scheme was rejected by the company, which 
feared that it couldn’t adjust fares to meet 
an arbitration award and maintain adequate 
services. The union also rejected the offer, 
maintaining that too many groups were 
already involved in the dispute. 


Talks continued intermittently under the 
auspices of Mayor D’Alesandro, and the 
grand inquest continued, viewing more BTC 
data and listening to more debate over 
ability to pay. As the strike wore on and 
persistent efforts at voluntary settlement 
were slowly exhausted, momentum in the 
state capital, Annapolis, grew in favor of 
some compulsory procedure. Bills were 
introduced in the house of delegates and 
in the state senate; some provided for sei- 
zure and compulsory arbitration, while others 
expressed constitutional doubts and avoided 
compulsion. All the measures had one thing 
in common—opposition by both the union 
and the company. 


The legislators were torn between de- 
mands for action and union and company 
pleas for caution; at the time (February 
22, 23 and 24) sentiment was not yet in 
tavor of compulsion, and most of the meas- 
ures never left the committee stage. 


The grand inquest ended on February 23 
after ten days of hearings, and while the 
delegates began preparation of their recom- 
mendations, the BTC presented its “final 
offer”—a three-year contract, and an 18- 
cent wage raise over the three-year period. 
The company also revealed that it planned 
to seek approval of a fare raise of from 
18 to 20 cents from the Public Service 
Commission. 


The union executive board recommended 
rejection of the offer, and the membership 
complied with a 100 per cent standing vote 
against the proposal. 

The impasse now stirred anew activity in 
Annapolis, and the Baltimore Sun observed 
that the unalterable positions of both parties 
might serve to swing the balance of power 
in favor of a_ seizure law.” Governor 
McKeldin proclaimed his willingness to sign 
any seizure bill placed before him, and even 
more impetus was gained for compulsory 
settlement when, on February 28, the house 
of delegates issued its findings based on 
the grand inquest. Both parties were blamed 


serious 


lack of 
ness of purpose in the negotiations 
adherence to doctrinaire opinions and pre- 
the gravity of the 


for “irresponsibility 
and 
rogatives despite 


consequences of failure . . . to agres 


Still, the house of delegates on February 
28 voted down two seizure bills by narrow 
margins. McKeldin warned that only two 
days remained before the end of the legisla 
tive Thursday, March 1, and 
pleaded for action by the delegates. The 
following day, Wednesday, the house in a 
dramatic reversal passed a seizure law, and 
Thursday 


session on 


suit on 
into law 


the senate followed 
McKeldin signed the bill 
promptly authorized the state attorney gen 
eral to prepare legal orders and documents 
necessary for state seizure and operation 
The governor planned to wait until Monday, 
March 5, and if no settlement could be 
reached or seemed imminent, seizure would 
take place at his mandate. 


and 


Final efforts at agreement failed, and on 
Monday the was invoked 
Resumption of services was planned for 
Friday, March 9, and union President Frank 
3aummer promised to urge his members to 
return to work, but under protest. Baummer 
denounced the act as “invalid, unconstitu 
tional, unfair and unsound as legis- 
lation.”™ 


seizure power 


Under the provisions of the Maryland 
Public Utilities Disputes Act, state seizure 
is immediately followed by a 15-day period 
of mediation which may be extended to 60 
days if the parties so elect. If mediation 
fails, the dispute is set before a three-mem 
ber board of arbitration, empowered to 
render a final decision.” 

The transit workers returned to work on 
schedule, and the BTC was granted a tem- 

[ by the Public Service 
“purpose of protecting 
transit operation with 


porary fare increase 
Commission, for the 
the legality of State 
a fare structure that would produce a rea- 
return to the company for use of 


04 


sonable 
its facilities. 

With seizure now in effect, the mechanics 
of compulsory settlement became operative, 
and mediation talks began. Joseph Allen, 
state commissioner of labor, conducted the 
sessions in his capacity as state administra- 
tor of the transit system. Between March 5 
and March 20 more proposals and counter- 
exchanged, but the talks 


proposals were 





” Baltimore Sun, February 17, 1956. ne 
4 Baltimore Sun, February 28, 1956. 
22 Baltimore Sun, March 6, 1956. 
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#3 Problems arising under this provision will 
be explored in the discussion of constitution- 
ality, below. 

14 Baltimore Sun, March 9, 1956. 
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broke off and the mediation period 
lapsed with no further talks planned and 


with both 


twice, 


parties awaiting State action 


Since the parties had elected not to try 


another 45 days of mediation, the governor 


invoked compulsory arbitration and_ re 


quested the parties to name one member 


each to a three-man panel, with the third 


member to be selected by the labor and 


management members. 
Che un 
an arbit 
clined 
to dete 
Maryland 


action in 


mn protessed its readiness to name 
ator, but the BTC promptly de 
\t this juncture proceedings began 
constitutionality of the 
BT<¢ 
federal court, alleging that the 
right to due Hearings 
United 


scheduled for 


rimming ne 


seizure law; the started 


law 
violated its process 


before a three-judge session of the 
States district 


May 1 
Meanwhile, the 

the procedures prescribed by the law 

had refused to name its arbi 


court were 


attempted to follow 
Since 


State 


the company 
trator and the law had no provision to deal 
amendment, was 


with this contingency, an 


empowering the governor to 


to the arbitration board 


introduced 
name representatives 
; both of the 
rhe 


and the 


if one or parties would not 


comply amendment was enacted on 
April 4 
week to 
days Chiet 
Thomsen heard 
1 temporary restraining order, asked by the 


Governor McKeldin 


given one 
arbitrators Three 
Rosiyn ¢ 


parties were 
their 
Federal Judge 


arguments tor 


appoint 
later 
and against 
company to 
from appointing its arbitrator 


While awaiting decision on that 
the state and the BTC prepared for the 
May 1 hearings on the act’s validity. The 
company now joined by the union, 
which contended that the state had no juris- 
diction in this the would hold 
that the constitution had not been violated, 
since a state could act to protect the health 
and welfare of its citizens. Also, the state 
maintained, since under the act transit work- 
ers would technically become employees ot 


prevent 


issue, 


was 


case; State 


. 15 
the state, binding arbitration was legal 


On April 10, a restraining order 
issued blocking arbitration proceedings until 
the constitutional test on May 1. The com- 
pany contention that it would suffer irre- 
parable damage if compulsory arbitration 
out was sustained on two 


was 


were carried 
grounds: 

invali- 
would 


(1) If the seizure law were to be 
dated, expenditures on arbitration 
prove futile for all concerned. 


i’ Baltimore Sun, April 6, 1956 
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(2) If the law w e invalid, free collec 


er 
tive bargaining would be hampered becaus¢ 


“any findings of the arbitration board would 


affect bargaining later on by indicating a 


basis for settlement.” 
[The day after thi udicial moratorium 


on arbitration proceedings was declared, the 


announced approval 


settlement proposal, 


mon executive board 

a BTC 
ironically in a series of secret conferences 
excluded. Only Fed 


Donnahoo participated 


; 


arrived 


most outsiders 
Mediator 


terms ot 


with 
eral Robert 


settlement were a 32-m 


a 20-cent hourly wage inct 
contr: 


th 


to be spread over the length of the 
liberalized benefits and 
justments. A ten-cent 
effect immediately, and the re 
would be added in 
ch during the life of tl 
attached The 


vacation e1 


hourly increase 


to oO 


into 
mainder two increments 
of five 


One 


cents ea 
condition was fare in 
would have to remain at 20 cents 
than revert back to 18 cents at term! 


T heretore . 


crease 
rather 
nation of seizure action by the 
Public 
quired 

The BTC 
union membership on 
1,248 to 325, and later receive 
by the BTC board of verno! 
McKeldin was officially notified of the settle 
ment, and seizure was terminated by procla 
mation on April 26. The 20-cent fare 
to continue pending PSC action 

After the 
facilities to private 
dismissed by the 


Service Commission would be re 
was ratified by the 
April 14 by a vote ot 


d final sanction 


proposal 


directors, Gi 


was 


transit 
BTC 


court 


Baltimore 
ownership, the 
federal 


return oft 


suit 
with the 


prejudice 


Was 


court’s approval and witl 


Constitutionality of Act 

, battle over the 
fundamental 
federal 


hand, and 


he constitutional Mary 
land act around the 
doctrines of 
dictional pre-emption, 
the right of a state to step in and protect the 
health and 
other. Since seizure and compulsory 
tration comprise the essential 
the Maryland act, the legal principles gov- 
erning each will be explored, as they apply 
to the validity of the Maryland Public Utili 
ties Disputes Act. The status of the act in 
light of recent federal pre-emption develop 
ments will then be discussed 


revolves 


due process and juris 


on the one 
welfare of its citizens, on the 
arbi 
teatures ol 


‘“*Roots’’ of Seizure 
The 


seizure of 


justification for a governmental 


private property proceeds from 
% Baltimore Sun, April 11, 1956 
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the right of eminent domain of a sovereign 
the right to appropriate property to public 


use. In the United States that right is sub- 


ject only to this constitutional limitation: 
“'. . nor shall private property be taken 
for public use without just compensation.” 


The theoretical behind eminent 
domain is that where the public interest is 
paramount to that of a private citizen, the 


eminent domain of the people (the ultimate 


precept 


sovereign) prevails, subject to the afore- 


mentioned limitation.” 

Relative to labor relations, we face the 
question of protecting the public interest by 
curbing concerted work stoppages in vital 
industries, while preserving labor’s and man- 
agement’s right of freedom of contract— 
that is, extending due process of law re- 
quired by the Fifth Amendment, and in the 
case of the state, the Fourteenth Amendment. 


For management, due 
just compensation for deprivation of prop- 
erty; for labor, the right to strike is abro- 
gated when seizure occurs, and the question 
becomes, “Does constitutional protection 
exist for the right to strike?” The latter 
question has been answered unequivocally 
in Dorchy v. Kansas, where Justice Brandeis 
proclaimed: ‘Neither the common law nor 
the Fourteenth Amendment confers the ab- 
solute right to strike.” Here, the distinc- 
tion between a “strike” and a “quit” assumes 
importance. A “strike” (concerted action) 
may, for seizure purposes, be viewed in the 
nature of a conspiracy and thus be restrained 
by the seizing governmental body, but an 
employee may not be prevented from quit- 
ting his job.” A “quit” is defined as indi- 
vidual action by an employee with no 
expectation of returning to the job he is 
leaving. 


process requires 


The Maryland act provides that when a 
utility is seized, “the relationship between 
the Government of [the] State and the per- 
sons employed at such public utility, except 
those who elect to quit such employment, shall 
be that of employer and employee ei 
It further provides that after seizure has 
taken place, “it shall be unlawful for any 
person to engage in any concerted activities 
interfering or threatening to interfere with 
the operation of any plant or facility which 
is being operated by the State . . . or to 


17 United States Constitution, Amendments V 
and XIV. 

% Eugene C. Gerhart, 
Domain, p. 140. 

19 272 U. S. 306 (1926). 

2%” Pollock v. Williams, 322 U. S. 4 (1944). 
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aid or encourage any such concerted ac- 


tivities 

Thus, in the public interest, work stop 
pages are halted in industries, and 
there is no infringement on the right of an 
individual to quit and seek work elsewhere 


seized 


It is the writer’s assertion that no constitu 
tional issue could be raised over curtailment 
of strike powers during seizure, nor over 
abridgement of the Thirteenth Amendment 
with respect to involuntary servitude 

The 


employer-employee between the state and 


statutorily imposed relationship of 


utility workers poses another key question 
“Is the seizure a genuine ‘taking’, or is the 
government merely interfering in a private 
If the former is true, then 
pro 


labor dispute?” 
there is no question that a state may 
scribe its employees from staging a walkout 

S. v. United 
L. Lewis di- 
mines 
were under federal government seizure. The 


injunction against 


This issue was crystallized in | 
Mine Workers, where John 
rected his miners to strike while the 
government secured an 
the walkout, which was in turn challenged 
in the Supreme Court on the grounds that 
the injunction was issued in violation of the 
Norris-LaGuardia Act. The Court agreed 
with the government contention that the 
anti-injunction law was inapplicable to cir 
cumstances in which the government was 
acting as employer, and the injunction was 
upheld. It therefore becomes evident that 
if the state is to itself in the role of 
“employer” (and consequently proscribe work 
something in the way of a 
must take place. Some 
definitive criteria for constitutional “taking” 
evolved from the case of U. S. v. Pewee Coal 
Company, Inc.“ Here, the Pewee Company 
had suffered during the period of 
government operation, and brought suit to 
recover the amount lost. The government’s 
defense was that the seizure was not a con 
stitutional “taking,” but only a protective 
custodianship, and, therefore, “just compen- 
sation” was not required. The Court dis- 
agreed, and in a five-to-four decision held 
that in seizing, the government became lia- 
ble under the United States Constitution to 
pay just compensation, including the bear- 


cast 


stoppages), 
genuine “taking” 


losses 


ing of operating losses incurred during the 
The ma- 


period of government operation 
private 


jority concluded that “Like any 


21Maryland Public Utilities Disputes Act 
(MPUDA), Sec. 12G(2). 

#2 MPUDA, Sec. 12H. 

7312 LABOR CASES 
(1947). 

219 LABOR CASES { 66,305, 341 U. S. liu, 9% 
L. Ed. 550 and following. 
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1 51,239, 330 U. S. 38 





person or corporation, the United States 
normally is entitled to the profits from, and 
must bear the losses of business operations 


which it conducts.” 


Without 


or lack thereof, of government responsibility 


debating the economic fairness, 


for all losses and profits, the pertinent pro 
visions of the Maryland act will now be 
examined 


The act (Section 12G) provides for a 
gubernatorial declaration that an emergency 
respect to the utility in question; 


emergency the 


exists in 
during the governor is em 


powered to take and operate in 
whole or in part any plant, facility or prop 
erty, including funds of the utility. The same 
holds that the “plant or facility 
operated for the account of the 
immediately 


that such person 


possession 


provision 
shall be 


person 


prior to 
shall 


1] 
Walve ali 


operating it 
provided, 
have the right to elect y to 
claims to the proceeds of such operation, 
lieu thereof fair and rea 
for the tem 
which he 


against 


seizure; 


and to receive in 


sonable compensation 
porary use of his property, tor 
may bring a petition for 
the State.” In determining 
the existence of the labor dispute and inter 
+] 


damages 
compensation 
(or imminence ere 
] 


mnside rea 


ruption of operations 


be « 


Observing the provision at its face value, 
the private utility operator appears to have an 
option of either taking his chances and pet 
mitting the government to act in his behalf, 
with the financial chips falling where they 
may, or detaching himself from the govern 
ment operation, with a right to “just com- 
pensation.” 

There 
mitted, a constitutional “taking,” 
retically compensation would be ascertained 


is in the latter case, it is here sub- 
and theo 


according to the mandates of the Suprem« 
Court. The “taking” aspects of government 
operation for the account of the private 


operator are not so clear, since the state 
would not be liable for losses or entitled to 
profits, but the provision taken as a whole 


violative of due process, 


would not seem 
since under either proviso no deprivation of 


property, uncompensated, is effected.” 


Provision is also made in the act™ for 
appointment of an “emergency utility ad- 


ministrator,” responsible for direction of the 


* As a special constitutional safeguard, the 
BTC was granted a 20-cent fare during seizure 
to assure a reasonable return 

* Rules, Regulations, Art. I, Sec. 1.01 

77 Rules, Regulations, Art. II, Sec. 2.01 

* Rules, Regulations, Art. II, Sec. 2.05. 

* Rules, Regulations, Art. II, Sec. 2.07. 
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property, includ 
its funds.” He is with all the 
and powers previously exercised by private 
employ any addi 


sel d plant, facility 
rights 


vested 


management, and may 


tional personnel necessary to aid in carrying 


ut his duties under the act.” “The State 
becomes a party to all contracts 


owner, in force at time of seizure; 
ill rights and privileges expressed in the 


l subject to all the 


contracts and 1s obliga 


the same extent 


tions imposed therein, to 


the owne! 
combine d 


W het 
visions (exh: 
Article II, these state obligations and at 


bespeak ol tl 


with certain other pro 


austive detail is unnecessary ) 


thorities seem to more 


re token, th pro 


paper seizure be 
ally and financial 
Article IV, 


restoration to the 


Section 4.03, provides ft 


owner and payment ¢ 


just compe f a special fund 
account, tl ngure to be ascertained by 
agreement | veen the government (acting 


through an administering agency) and the 


owner, or through judicial proceedings 


In summary, adequate statutory provision 


seems to have been made to guard against 


invalidation on grounds of due _ process 


deprivatior ot pre vithout 


enial and yperty 


ist and proper compensation 
Legality of State 
Compulsory Arbitration 


| the Maryland Public | 
Act lies in settlement afte 


tilities 
Disputes seizure 


, 
Emergency Board o 


by submission to an 
Arbitration, the 
voked when mediation efforts break down, as 
they did in the BTC-Amalgamated disput 
12G(4), 
board 


services of which are in 


of * act empowers 


Section I, 
the emergency 
and “make 
the rates of pay, 
and conditions of employment for the period 
of public operation, which recommendations 
shall be made by the seizing au 
thority, in the plant or facility seized.” The 
with 


to conduct hearings 


recommendations concerning 


hours and terms 


wages, 


effective, 
must file its recommendations 
within a period of 30 
shall be binding 


board 
the governor 
and its findings 


the parties 


days, 
upon 


w 


Historically, the constitutional battle ove: 
state compulsory arbitration has been waged 


” Sec. I, 12F (2) Five days following orig- 
inal passage of the act, a special session of the 
legislature added material to this section of the 
law which raises a contradiction to the phrasing 
of Sec. I, 12G (4); more important, however, 
the ‘‘material added”’ places the act's validity in 

(Continued on following page) 
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on grounds of due process deprivation, and 
more recently on the doctrine of conflict 
with valid federal labor legislation and 
policy (Congressional 
field of labor relations). In earlier 
the special quality of affected 
with a public interest served to influence 
judicial thinking on the question of govern- 


ment regulation of business. 


pre-emption in the 
cases, 


industries 


In Wilson v. New," the power of the fed- 
eral government to enact the Adamson Act 
of 1916 and avert a railroad strike was up- 
held by the Supreme Court as legitimate 
use of the commerce power. Describing the 
rail industry as charged with a public in- 
terest, the majority opinion declared that 
“submission to regulation is the condi- 
tion which attaches to one who enters into 
or accepts employment in a _ business in 
which the public has an interest.” ’ 
propositions are Wilson v 
New: (1) that Congress has plenary power 
over industries affected with a public in- 
terest, and (2) that the legislative action 
taken was justified in the light of the grave 
emergency which threatened. 


> Two 


derived from 


State machinery for compulsory arbitra- 
tion was put to a test before the Supreme 
Court in 1920, and involved Kansas legisla 
tion creating a Court of Industrial Relations 
to cover disputes in the manufacture of 
food, clothing, fuel and public utilities— 
all clothed with a “public interest.” The 
Charles Wolff Packing Company brought 
action to stay an award, and the Kansas 
Supreme Court upheld the labor tribunal 
decision. The decision was appealed to the 
United States Supreme Court as abridging 
the right to enter into a contract, and a 
denial of liberty and property under the 
Fourteenth Amendment. 

The questions before the Supreme Court 
were the following: 

(1) Was the meat-packing industry af- 
fected with a public interest? 

(2) Could the power to regulate public- 
interest industries (enunciated in Wilson 


v. New) be extended to the fixing of terms 
of employment? 

The Court ruled that meat packing was 
outside the scope of permissible regulation, 
and that the 
industry since the supply of food from one 


state couldn’t fix wages in that 


company couldn’t seriously affect the food 
supply of Kansas or of the nation. The 
distinction, then, was drawn between public 
industries and businesses in which 
the public has no stake. It 
seem that the effect of this decision would 
be to permit compulsory arbitration of 
employment terms in industries 
railroads and public wiilities 


interest 


vital would 


such as 


Kansas to fix hours, 
wages, in meat packing 
the Supreme Court in the 


Another attempt by 
rather than 
struck down by 
“second” Wolff case,” 
to those of the first. The act was again 
struck down in a coal case, Dorchy 7 
Kansas, 262 U. S. 286 (1924), but was sub- 
sequently upheld in still another,” in which 
Justice Brandeis pronounced “neither com 
mon law Fourteenth Amendment 
confers an absolute right to strike.” 


was 


for reasons identical 


nor the 


These cases represent the only Supreme 
Court decisions on state compulsory arbitra 
tion prior to the Wisconsin 
discussed below), but that Court has further 
industries from 


case (to be 


delineated public-interest 
others in cases dealing with state attempts 
at price regulation. 


The public-interest concept was invoked 
in cases preventing state regulation ot prices 
in the sale of theater tickets,” employment 
services,” and and ice 
sales,” because those were not 
affected with a public interest. In Nebbia v 
New York® the Supreme Court held that 
the fluid milk industry was not “affected 
with a public interest,” and hence price con- 
trol was proscribed—but the Court promul- 
gated the rule that due process is fulfilled 
if the legislature, after full consideration, 
decides that the public interest requires the 
legislation in question and if the legislation 
is not capricious, discriminatory or arbitrary 


gasoline 


agency 
industries 





(Footnote 30 continued) 
serious jeopardy because of conflict with 
vailing federal legislation. 

The provision in question was altered to de- 
clare that the recommendations of an emer- 
gency board shall be binding on the parties in 
accordance with its terms, ‘“‘provided however 
that the order of the Board shall not extend the 
binding effect of such determination for a pe- 
riod in excess of one year following termination 
of seizure under this sub-title.’’ (Italics sup- 
plied.) 

Implicitly, then, arbitral awards are given 
binding quality beyond the seizure period, and 


pre- 
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The 
this re- 


hence the conflict with Sec. I, 12G (4) 


crucial role of federal pre-emption in 
spect will be presented below. 

%1 243 U. S. 332 (1917) 

% 243 U. S. 364 (1917). 

% Wolff Packing Company v. Court of Indus- 
trial Relations, 267 U. S. 522 (1925). 

*% Dorchy v. Kansas, cited at footnote 19. 

%* Tyson and Brother v. Banton, 273 U. S. 418 
(1927) 

% Ribnick v. McBride, 277 U 

* New State Ice Company v 
U. S. 262 (1932). 

38 291 U. S. 502 (1934). 
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\ further emasculation of the due process 
defense (in public-interest industries) is 
found in Lincoln Federal Labor Union 7 
Northwestern Iron and Metal Company,” in 
which the majority opinion enunciated the 
power of states to legislate against what are 
found to be injurious practices in their in- 
ternal commercial and business affairs, so 
long as their laws do not run afoul of some 
specific federal constitutional prohibition or 
some valid federal law 

Thus, the due process clause was no longer 


to be so broadly construed as to thwart 


Congressional and state efforts to halt in- 


dustrial conditions which they regard as 
offensive to the public welfare.” In 
case, however, a state supreme court found 
an unconstitut 
authority, 


one 


denial of due and 
delegation of legislative 


law failed to set up standards 
41 


process 
ional 
where state 


to guide arbitrators in decisions 


their 
the effects of recent 
and the 


Prior to examining 
federal jurisdictional 
pre-emption 


extensions 
power, it seems appropriate to 
Maryland act 

regulation 


against the 
laid down 
There 
coy 
the 


measure the 
criteria for public 
in the series of aforementioned cases 
little doubt that those industries 
ered by the act fall genuinely within 
category of “affected with a public interest,” 
since the coverage is restricted to 
public utilities. The latter are defined as 
“essential to the public health, safety and 
general welfare.” ” Section I, 12E(1), of the 
law defines “public utility” or “public utility 
employer” as any employer subject to the 
jurisdiction of the Public Service Commis- 
sion of Maryland and engaged in furnish- 
ing services to the public as a common 
carrier company, gas company, electric com- 
pany, steam heating company, telephone 
company, telegraph company, water com 
pany, and/or any combination thereof 


act’s 


There then appears little danger that the law 
would be used capriciously or indiscriminately 
to impose settlement in industries outside 
the scope of Section I, 1Z2E(1); restrictions 
on invocation of the act are quite clearly 
defined. Also, the history behind this legis- 
lation indicates just as clearly that the Mary- 
land Legislature did anything but enact the 
law on a whim or out of caprice. As the 
BTC strike wore on and voluntary settle- 
ment gestures fell by the wayside, it be- 
came evident that more forceful action was 
needed; the form that action would take 


” 335 U. S. 525 (1949). 

“ Case cited at footnote 39, at pp. 535-537. 

“1 New Jersey v. Traffic Telephone Workers 
Federation, 16 LABOR CASES { 65,162 (1949). 


Public Utilities Disputes Act 


was heatedly debated in all quarters of thi 
with 


state general assembly, rejection ot 


com 
If anything, the Mary 
framed (prior to 
dealing wit! 


many types and combinations of 
pulsory settlement 
land act, as originally 
modification of 
length of arbitration 
ufter lengthy and detailed considera 
7 political 


provisions 
awards), was enacted 


only 


tion of its constitutional and 


implications, and of the more than a montl 
old strike on 


o settlement in 


transit lines, with 
The act 
emergency legislation of 
a temporary nature, to continue in effect 
only until 15 days after the adjournment of 
Maryland 


Baltimore 


sight can also 


be termed genuine 


the regular session Legis 
lature in the yeas 


mediatory 
invoked, the 
certily 


Before an\ of h act’s 

arbitration procedures may be 
ommissioner of Labor 
a public utility dispute has 


collective 


State ¢ must 
that 
settled by 
a substantial 
minently threatened The 


be enti 
that 
service 1s im 
then 


governor, 


not 
bargaining, and 
interruption of 
law calls 
investigation by the hear 
at curtailment of 
endanger the health, satety or 
community. If the 
proclaims that gov 
vould be in the public 


invoke the initial 15 


tor an 
ings, and a finding th serv 


ices would 
general welfare of the 
governor so finds an 
intervention 


then 


ernment 
interest, he may 
day mediation period; he 

that the parties submit their 


voluntary arbitration.” 


12F(3), (4), (5), (6) 
prescriptions ot 


may also request 
dispute te 


and (7), 
authority 


Section I, 
contain detailed 
an‘ procedures governing the board of arbi 
Where findings in a dispute over 
existing contract involved, 
the board has power only to determine the 
proper interpretation and applications of the 
where there is no valid 
begun nego 
working con 


tration 


provisions are 


contract provisions; 
contract but the 
tiations on wages, 
ditions, the board certain 
factors in arriving at its decision. Among 
wages, hours and 

workers in in 


parties have 
hours and 
must consider 
comparisons of 
conditions with those of 
generally, in public utilities through 


these are 


dustry 
out the nation and particularly in Maryland, 
security and tenure of employment, tech- 
nological change, unique skills, and others 
It would seem that the question of standards 
for arbitration which the New 
Jersey case is absent here, along. with the 
of New Jersey’s law 


arose iW 
grounds for reversal 
in that case. 
*® Sec. I, 12C 
" Sec 
“4 Sec 


5 
I, 12F(1), (2) 





In conclusion, there is little reason to be 
lieve that the United States Constitution, and 
especially the Fourteenth Amendment, con 
stitutes a bar to the arbitration features 
of Maryland’s Public Utilities Disputes Act. 
The greatest danger to retention of the act 
lies not in the Constitution, but in the effects 
of the Wisconsin case, and the doctrine of 
federal supremacy in areas which Congress 
has seen fit to legislate. 


Federal Pre-emption 
and the Maryland Act 


The supremacy of valid federal legislation 
in the field of labor relations has produced 
the most recent obstacle to state regula- 
tion; federal pre-emption applies where states 
have endeavored to enact laws more restric- 
tive than federal policy, and even where 
state legislation parallels national law, in 
industries affecting interstate commerce 

The federal pre-emption concept, which 
was crystalized in the Wisconsin case, has 
served to narrow state jurisdiction practically 
to a vanishing point. The states may, under 
this police power, regulate the means em 
ployed in a strike (that is, cases of violence, 
mass picketing, intermittent work stoppages ).* 
The objectives of a strike in an industry under 
federal jurisdiction are subject to NLRB 
regulation and the federal courts alone, un- 
less the NLRB chooses to delegate authority 
to the states. The net effect is that no state 
may prohibit or hinder a legitimate strike 
over wages, hours or working conditions 


The line of federal authority in labor rela- 
tions has been established by the Supreme 
Court, starting with Hill v. Florida, 325 U.S 
538 (1945), which struck down a Florida 
statute requiring licensing of union business 
agents, on grounds that the law conflicted 
with federal labor legislation guaranteeing 
workers full freedom in selection of bar- 
gaining representatives. In Bethlehem Steel 
Company v. New York State Labor Relations 
Board” the Court found state certification 
of a supervisor’s unions in conflict with 
NLRB refusal to entertain such petitions; 
consequently, state regulation would have 
to yield to federal supremacy, and state 
boards were forbidden to decide topics sub- 
ject to national board decision. This rationale 
was continued when the Court invalidated 
a Michigan law requiring pre-strike pro- 


cedures which were more severe than those 


set forth in the national act.” 


Pre-emption in Public Utilities 


of Congress to occupy labor 


The 


relations in 


intent 
public utilities (as “affecting 
) was expressed in a 1950 deci 
NLRB, in the matter of W. ( 
King Company.” Here the Board 
jurisdiction over a transit line employing 
22 workers, and operating 15 buses, within 
the State of In one year, the 
company bought three buses and a quantity 
of tires (total $37,500), imported from out 
state The 
average of 1,061 passengers daily The 
NLRB concluded that the company was 
engaged in interstate commerce, and that: 


commerce” 
sion of the 


assert ted 


Tennessee. 


side the transit line carried an 


* utilities, including public 
.. have such an important 


our 


public 
transit systems . 
impact on 
jurisdiction 


commerce as to warrant 


over all cases involving such 


they com- 


enterprises, where are engaged in 
merce or in operations affecting commerce, 


subject only to the rule of de minimis.” * 


The decision was to assert jurisdiction here, 
and in all other cases involving public utilities 
and transit systems, except in trifling instances 


In the Wisconsin case,” state legislation 
requiring compulsory arbitration of disputes 
in public utilities was struck down, over the 
argument that the law was a valid exercise 
of police power, held to be essential to the 
public health and safety. The Supreme 
Court ruled that the right to strike for 
legitimate objectives by traditional means 
was being restricted in industries where this 
right was protected by federal law. The 
Court pointed out that Congress, in enacting 
the Labor-Management Relations Act of 
1947, had gone so far as to restrict the 
right to strike only in national 
emergencies, and that the Wisconsin legis- 
lation was in conflict with federal law. The 
Court also did the following: 


cases of 


(1) reiterated federal jurisdiction over 
privately owned public utilities doing busi- 
single state, but “affecting 


ness within a 


commerce”; 

(2) held that no distinction 
tween public utilities and national manu- 
facturing organizations in the administration 
fact, separate treat- 


existed be- 


of federal law; in 





*% International Union v. WERB, 16 LABOR 
CASES { 64,992, 336 U. S. 245: Allen-Bradley Lo- 
cal v. WERB, 5 LABOR CASES { 51,135, 315 U. S. 
740 (1941). 

330 U. S. 767 (1947) 





616 


International Union, UAW v. 
LABOR CASES { 65,761, 339 U. S. 454. 

* 91 NLRB 630 (1950). 

*” Case cited at footnote 48, at p. 624 

” Bus Employees v. WERB, 19 LABOR CASES 
1 66,193, 340 U. S. 383. 
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ment had been suggested and rejected by 


Congress in 1947; 


(3) describe d the 


Wisconsin 


emergency legislation but a comprehensive 


code settlement of labor disputes be- 


tween publi employers and 
ployees 


Act do 


emergcene 


the invoking 


in making the last 
not determine whethe 
gency legislation wé 
State level It should be 
Wisconsin act had been applied indiscrimi 
1 


;1 
alInc, 


noted n | 


nately to local strikes 


national and 
many of which could not be properly classi 
fied as “emergencies.” ™ 


[his decision, then, bars a formalized 
system prohibiting strikes in public utilities 
which could be invoked to deal \ 
kinds of labor disputes. In short, 
Wisconsin law 


comprehensiveness led to its judicial downfall 


easily 
many 
inclusiveness ot the 
is that these defects were 
from the Maryland Public Utilities 
Act. when originally enacted. 7 


emergency 


The thesis here 
absent 
Disputes 


restricted « 


1 
re 


overage and “genuine 
Maryland law 


the law is clearly applicable 


character of the have beer 


disc ussed above : 
to localized emergencies in specifi 
code for dispute settlement 1s 


instead the us¢ 


industries ; 


no over-all 


constituted, but of cumber 


and formalistic emergency proclama- 


tion procedure is required 


some 


serious challenge 

derives from the 
determinations 
days after 
Exten 


The most 
sented to the act change 
in longevity of arbitration 
the legislature five 


(See footnote 30.) 


made by 
original passage 

arbitration beyond 
the actual government-operation period and 
into the period of private ownership restora 
tion thrusts this into 
direct conflict with valid 
tion, which doubtlessly would assume con- 
trol. Basically, when state operation ceases, 
the seizing body can no longer claim that 
utility employees are government employees 
and that they are exempt from 
the protection of federal statute 
effectively precludes state compulsory settle 
ment. In other return to private 
ownership means supremacy of federal law 
over labor relations, and prohibition of 
more restrictive state laws and procedures 


sion of board awards 


portion of the act 


federal legisla 


therefore 
which 


word 3, 


(in this case, compulsory arbitration). 


ry 


vith arbitration awar ‘ ing state ope 


dete nsible 


tion, and theret: 


whi 


seizure 


avoid on 


Wisconsin law 
lid exercis¢ 


tecting 


community 


emergency 


eft executive 


recognizes the publi 


ount and the potential 


governmental intervention where 


Tt tility services poses a 


peril. Commendably, the act 


i luntary arbitration and 


ster ve 


: 
also makes available a maximum of 60 
f 


laVS 


exhaustion 


invoked 


mediation. Only after 


tf tl may compulsion be 


It retrospe 
ansit strike 
indefinitely in 


t it appears that the Baltimore 
could 


well have dragged on 
view of the complexity and 


both 


failure 


ybscuring o behavior of 
and the 
tendered 
rcetul but temporary 


issues, the 


I 
to the 


bargaining, 


econciliation efforts trom all 


sides. Fe 


action Was 


legislative 
and ac hieve d 


consideration of the 


indicated, after 


weeks of due merits 
Maryland act 
achieved its purpose in restoring 
transit service; there seems little possibility 
that the law will invoked 
the remainder of its brief lifetime 
ly, it was passed only after the grand is 
literally unique in Maryland history 

proved unable to produce accord between 
the Amalgamated bus employees and _ th 
Baltimore Transit Company 


dangers involved Dhe 


and 


Baltimore 


again be during 


Significant 


quest- 


In sharp contrast to these mors 
qualities of the act 


positive 
one key and 
somewhat puzzling item—the reasoning of 
the Maryland exposing th« 
act to invalidation through federal pre-emp 
tion five days after enactment, the original 
language of which deftly avoided the pre- 


emption challenge [The End] 


looms 


Legislature in 











51 Charles D 
Public Utility Disputes, p. 140. 
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By JOSEPH BRANDSCHAIN 


Wolf, Block, Schorr and Solis-Cohen, 
Philadelphia, Pennsylvania 


A Look at Canadian Labor Relations Law: 


F INTEREST to the many American 

companies establishing plants and branches 
in Canada should be the labor relations 
laws that may affect such Canadian opera- 
tions. Unions are actively organizing there 
—those which are affiliated with the old 
AFL and CIO in the United States as well 
as independent Canadian unions. 

As this article is being written, meetings 
are being held for the purpose of merging 
the leading trades and labor congresses in 
Canada into one group. This group will 
include 105 unions with a membership of 
more than one million and will represent 
about 80 per cent of the unionized workers 
It will be autonomous from the 
AFL-CIO in the United 
merging groups 


AFL and CIO 


in Canada. 
merged 
even though the 
contained many 


recently 
States, 
formerly 
unions. 
The 


confronts the em- 
roughly 


em- 


which 
in Canada is 
confronted 


situation 
ployer operating 
analagous to that which 
ployers in this country in the Wagner Act 
days, pre-Taft-Hartley. The Canadian em- 
ployer’s right of communication—his freedom 
of speech—is considerably more constricted 
than it is in the United States today. 
Hence, any attempt on his part to state 
opposition to a union-organizing drive may 
subject him to rather summary disposition 
of the union’s claim of representation of his 
employees in favor of the union. 
Somewhat akin to our national and state 
labor relations acts is a Canadian labor 
relations act and in each of the provinces a 
provincial labor relations act. There the 
similarity ends, for in all likelihood, unless 
the employer is engaged in a transporta- 
tion or communications industry, he will be 
subject to the provisions of the provincial 
act in force in the province where his plant 
is located. The concept of inter-tate or, 





1 There is a great similarity in the substan- 
tive provisions of all the provincial acts, and 
they follow the provisions of the Canadian act 
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perhaps, interprovincial commerce for de 
between federal 
nearly as well 
constitutional 


termining jurisdiction as 
and provincial acts is not 
developed in Canada 
principle as it is in this country 


as a 


A recent experience in a representation 
case before the Ontario Labour Relations 
Soard will point up some of the problems 
involved and some of the pitfalls that an 
employer should seek to avoid. The board 
has jurisdiction under the law’ to remedy 
unfair labor practices, to certify collective 
bargaining and to determine the 
appropriateness of the units for which such 
agents may be certified. The act is more 
specific than are our federal and state acts 
as to the criteria that the board may us¢ 
in setting up appropriate units. It provides 

“Any group of employees who exercise 
technical skills or members of a 
craft by reason of which they are distin 
guishable from the other employees 
commonly bargain separately and apart fron 
other employees through a trade union that 
according to established trade union prac 
tice pertains to skills or craft shall 
be deemed by the Board to be a unit ap 
collective bargaining if the 


agents 


who are 


and 


such 


propriate for 
application is made by a trade union per 
such skills or craft, and the 
include in 


taining to 
Board may unit persons 
who according to established union 
associated in their 


such group.” 


such 
trade 
practice are commonly 
work and bargaining 
(Section 6, subsection (2).) 


with 
In addition, the board may, for the pur 
pose of determining the unit, conduct a 
vote of any of the employees for the pur 
pose of ascertaining their wishes as to the 
appropriateness of the unit. 

The interesting 
vincial acts, and those 
distinct departure from the American prac- 
tice, are those with respect to the selection 


pro- 
represent a 


provisions of the 
which 


very much as our state acts follow the Na- 
tional Labor Relations Act 
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for American Employers in Canada 


Unionization practices under Canadian law are so different from those 
familiar to American management that American companies operating in 
This is due to the basic 


policies which can result 


Canada are especially vulnerable to organization. 
difference in ‘‘representation" and ‘‘certification”’ 


in the certification of a union without an election having been called. 





of the union the 
majority of the employees. 

The boards in all of the provinces may 
certify a union as a bargaining representa 
tive either with or without an election. In 
the case of the Ontario board it may, undet 
the provisions of the act, by an examina 
tion of the records of the trade union and 
the records of the employer, ascertain the 
number of employees in the bargaining unit 
who are members of the trade union. (It is 
to be noted that membership in the union 
is the test, which something more than 
the mere authorization by employees to a 
union, which all require in this 
country as the test of representation.) If, 
on such an examinaton, the board is satis 
fied that not less than 45 per cent and not 
more than 55 per cent of the employees in 
the bargaining unit members of the 
trade union, the board shall direct that a 
If the board 
per cent ol 


as 


representative 


1s 


we 


1s 


are 


representation vote be taken. 
is satisfied that more than 55 
such employees are members of the trade 
union, the board may direct the taking of 
such a representation vote. 

However, the really drastic provisions ot 
the Ontario act are subsection (3) of Sec- 
tion 7, which provides as follows 
representation 
ballots of all 
in f of 


“it the taking of a 
vote, more than 50% of the 
those eligible to vote are cast 
the Trade Union, and in other cases if the 


on 
tlavor 


2 The Ontario act appears to be the only pro- 
vincial act which spells out so definitely when 
the board may certify without a vote and when 
it must hold a vote. Most of the other acts 
leave a rather broad discretion to the board to 


Canadian Labor Relations 


rd is satisfied more than 55% of 


in the bargaining unit are 
Trade U the Board 
Union the bar 


in the 


he employees 


members of the nion, 
iall certify 
gaining 


bargaining unit.” 


as 


Trade 
of the 


the 


s! 
agent employees 
Subsection (5) reads 
“If on 
(1) the 


50% of 


subsection 
than 
bargaining 
Union and 


examination under 
satished th: 


the 


an 
Board 
the 


at more 


18 
employees in 
lrade 


the employees aré 


unit are members of the 
that the true 
not likely to be by a 
tion vote, the Board may certify the Trade 


without taking 


wishes of 


disclosed representa- 


Union bargaining agent 
a representation vote 

[These two provisions possible 
for the board to certify a the 
collective bargaining representative without 
an election in two (1) where a 
count of membership cards and other ap 
propriate of membership shows 
that the union represents at least 55 per 
cent of the employees, in which case it is 
mandatory upon the board to certify the 
union without an election; and (2) where 
the union represents more than 50 per cent 
the employees and the circumstances 
are such that the true wishes of the em- 
ployees are not likely to be disclosed by 


as 


make it 
union as 
instances: 


evidence 


of 


an election 
In the first instance, if the union makes 
more than a 55 per cent showing, the only 


certify if it is satisfied that the majority of 
the employees in the unit are members of the 
union, or if, as a result of a vote, a majority 
select the union 
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way in which certification could be averted 
would be by negating the bona fides of the 
employers’ membership in the union. The 
means of doing this will be discussed 
below. 

The second situation permits the board 
as a matter of discretion to certify without 
an election upon a showing of between 
more than 50 per cent and than 55 
per cent, if acts the equivalent of unfair 
have been committed by 


less 


labor practices 
the employer. 
Thus, if the employer engages in dis- 
crimination, threats, intimidation or inter- 
rogation or even talks to the employees 
to attempt to dissuade them from joining 
the union, the board, on a finding that more 
than 50 per cent of the employees in the 
unit are members of the trade union, based 
upon the check of the union’s membership 
applications and of the employer's records, 
that because of such em 


could conclude 


ployer activities, “the true wishes of the 


employees are not likely to be disclosed 
by a representation vote.” On so conclud 
ing, the board could then certify the union 
as the bargaining representative without 
taking such a vote. 

Therefore, this points up the very great 
risk taken by an employer who goes along 
on the sublime assumption that he has the 
same freedom of movement, action and 
speech that he has under the Taft-Hartley 
Act in the United States. The risks of 
taking such action are further accentuated 
by the procedures that come into play be 
fore the after the union files a 
“certification called. The 
provincial act, just as ours does, permits 
handle unfair labor 


board 
case,” as it is 
the board also to 
practice cases. 

The procedural aspects of a certification 
case are both interesting and significant 
When the certification proceeding is filed 
with the board by the union, it is done very 
much in the same form as a representation 
proceeding is started in the United States 
The union files a petition in which it makes 
its claim of majority representation and de- 
scribes the unit which it seeks to repre 
The board then sets the matter down 
a notice of the 


sent. 
for hearing, and 
hearing to be posted in the plant, addressed 
to the employees advising them of the filing 
of the petition and that “any employee or 
group of employees affected by the ap- 
plication and not desiring the applicant to 
be certified as the bargaining agent 
may so inform the Board in writing” 
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causes 


and 


hearing and be 


that they may attend the 
respond by 


heard. The employees may 
either writing individual letters to the board 
or signing petitions indicating either that 
they have withdrawn their membership 
from the union or that they do not desire 
the union to represent them 
If the union that 
has engaged in activities which violate the 
notify the board 
This is done informally by letter, a copy 
of which is sent to the employer. Such a 
contain allegations that the em 


believes the employer 


act, the union may so 


letter may 
ployer, through a certain named supervisor, 
did on a certain day threaten an employee 
discharge if he joined the union, or 
supervisor made statements 

the employer would with 


with 
that another 

indicating that 
hold overtime work or certain special work 
layoffs if the union should come 
Such 


to avoid 


into the charges, 


and so on 
the nature of 


plant, 


which are in unfair labor 
practices, although presented so informally, 
are then heard together with and as part of the 
certification or representation proceedings 

The proceedings before the board are ar 
informal conference 


The five 


interesting mixture of 
and formal hearing 


is composed of 


mar board 


union members, tw« 


a publi 


two 
employer members and member, 
chairman. The board sits on 


and 


who 1s the 
raised dais when it enters the room 
the clerk 
There are no other 
the hearing (Each 
cesses, the clerk also calls upon all present 
to rise.) Che board then proceeds, as each 
case is called, to determine the question of 
an informal manner ot 
signed union membership 
cards and dues receipts which the union 
has submitted to it, and the list of em 
ployees which the employer has submitted 


asks everyone t rise 
formalities of opening 
1 


time the board re 


rises and 


representation in 
the basis of the 


In order to determine whether the union 
has a majority, it is necessary to determin« 
the appropriate unit, if the company and 
the union are not in agreement upon which 
employees should be included in, and which 
excluded trom, the group to be represente d 
by the union. This determination is made 
principally upon the basis of statements of 
If these statements are inadequate, 
officials of 


what 


counsel 
operating management may be 
called to explain the employees do 
and their relationship to each other. All of 
this, however, is done without taking testi 
mony under oath. 

If the board has received any employee 
the union’s claim, it takes 
the certification hearing, 
It calls 


protests against 
them up next, at 
but in rather more formal fashion 
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Labor wants, first of all, a fair share 
of the rewards for what we help 
to produce. That means more than 
a mere living wage. It means suffi- 
cient income to live in decency and 
comfort and the opportunity for a 
good education and environment for 
the workers’ children. These 
are the so-called bread and butter 
objectives of the trade union move- 


ment. —George Meany 





the representatives of the employees w he 
hled 


them 


have such protests as witnesses, and 


requires to testify under oath 


Having sworn the protesting witnesses, 
the chairman of the 
them rather 


protests were spon 


board proceeds to 


cross-examine severely to de 
whether the 
taneous on the part of the 
were employer inspired. The 


termine 
employees 
whether they 
chairman seems to proceed on the assum] 
that all such protests are suspect an 
probably Che 


tion proceeds along these lines to determine 


tion l 


wert so inspired examina 


by searching questions who conceived the 


petition or protest whether it was the wit 


own idea, whether he consulted any 


ness’ 


ne trom management, whether he received 


management’s help, whether a managerial 


secretary typed the petition for him and 


this witness is not subject 
t oss-examination by the parties 
be called ; 


l he same 


point the 
He may 
it a later time for cross-examinatior 


type of formality prevails as 


the board inquires into charges of unfair 


practices which the 
This phase of the inquiry is partly 


labor union may have 


brought. 
tor the purpose of determining whether the 
have 
they 


letters and the protesting petitions 


been company inspired or whether 
were the voluntary acts of the employees, 
and partly to determine whether the em 
ployer committed acts that would lead the 
board to conclude that the true 
the employees are not likely to be disclosed 


and to 


wishes of 


by a representation vote, certify 
Thus, 
than we 


an election, to asce1 


without a vote there ts a more 


searching inquiry have in the 


United States, without 


the true wishes of the employees, 


tain 

‘While the oath administered is similar to 
that administered in the United States, an in- 
teresting sidelight is the fact that instead of 
instructing the witness to place his hand upon 


Canadian Labor Relations 


without limiting the to the question 


inquiry 
employees have 


lf the inquiry is unfavorable 


ot whether signed mem 
bership cards l 
to the employer and there is a 50 per cen 


the board will 


; 


membership, 
without 


showing of 


union a vote 


certify the 
attack the nion’s 


that the employees 


The employer may 


majority by showing 
whom the union claims as members did not 
in act become members There are at 
o factors which may invalidate 


As has been pol 


emphasis in the Canadian 


certincation proce¢ ding 


least tw 
; 

claims of membership 
ut, the 
sentation of 
‘membership” in a union means 
than the mere signing of membership 


Ontario act provides 


1 


something 


more 
applications. The 
“Upon an application tor certification the 


Board shall ascertain, by an examination 


union and the 


records of the trade 


+} 


employer, r 


employees l e bargaining 
tl union.” 


members of the trade 


Also, in a number of cases 


held that membership requires 
to the payment of dues, certair 


namely the actual joining an 


nie mb I 


the tra 1ion.”” Accordingly 


members 


the board goes question of W hether 


dues have been paid and receipts therefor 


given to the employees Such receipts are 


a necessary part of the union’s cas 


membership so that the union is 


proving 


required to submit such receipts for 


board’s inspection 


where the oath of member 


ruled tha 


In cases 
has been omitted, the P has 
and the 


membership was not shown union 


was therefore not able to show a sufficient 


majority to entitle it to certification. How 


ever, these cases appear to be an exception 


to the that the board will 
usually accept membership applications and 


evidence ot 


general rule 


dues receipts of even $1 as 
membership 

Another 
membership 
cards on company 
The act specifically provides 
Act shall be 
to attempt at the 


factor which may invalidate the 


union’s cards is the signing 


of such premises and 


company time 
“Nothing in this 
any person 


deemed to 
authorize 
the Bible, the chairman instructs him to “take 
the Bible in your hand,"’ so that the witness 


is required to pick up and hold the Eible in his 
hand while he is being sworn 


621 





place at which an employee works, to 
persuade him ‘during his working hours to 
become or refrain from becoming or con- 
tinuing to be a member of a trade union.” * 
(Section 8(2).) 

Of course, the same restriction applies 
to the solicitation of employees to sign a 
petition rejecting the union or to write 
letters of rejection to the board. However, 
it should be noted that the board 
ceedings are entirely without stenographic 
no provision for 


pro- 


transcript and there is 
appeal, so the likelihood of summary treat- 
ment of the denia! of the union’s majority 
is always a strong possibility. 

The act also has provisions regulating 
the negotiation of collective bargaining con- 
tracts, requiring trade unions to give notice 
of their desire to bargain following certifi- 
cation, requiring the parties to meet within 
15 days from such notice; it provides for 
the composition of the bargaining committee, 
the lend its conciliation 


and for board to 


“We are in a crisis today and an im- 
portant key to this crisis is strength, or, 
if you will, the potential of strength. We 
are competing spiritually, industrially and 
technologically and with a_ tyrannical 
and unrelenting power bent on world 
domination. It has been obvious for 
a long time that the skill of American 
workers has far exceeded the skill of 
workers in Russia or its satellites. What 
is not so obvious is that our margin of 
advantage in this regard is diminishing. 








“For long years the people of America 
gave little thought to the importance of 
the skilled labor force. We depended 
very largely on immigration from Europe 
to supply our skilled workers. World 
War I startled us into a realization of 
our skill shortages. But it was not until 
World War II that we realized how 
woefully short we were in the skills 
essential to meet both military and civilian 
requirements. 

“The Skills of the Work Force Pro- 
gram of the Department of Labor is 
intended to stimulate an increase in the 
numbers of qualified workers in the 
skilled occupations and professions and 
to assist in any practical way in broaden- 
ing the skills of the entire work force. ... 





i ee — a o-_ 


*In some provincial acts there is the same 
provision, with the further proviso that such 
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VOCATIONAL 


“ts. 


appointment of a concill 


subsequently a 


services by th« 
ation officer, and 
ation board. The act also prescribes the 
contents of collective agreements, including 
provision 


concill 


a recognition clause, a igainst 


strikes and lockouts, an arbitration claus¢ 
with provisions for appointment of arbi 
trators by the minister of labor if the par 
ties do not provide for such appointment, 


provisions for the operation of collective 


agreements, and provisions for the termina 
aS Io! 


rights, as well 


unfair labor 


tion of bargaining 
the prosecution of 
and penalties therefor by way of fines 

The important 
ized employer who has a plant in Canada is 
that he should know that when he is faced 
with a union organization drive, he does 
not have the same freedom of 
action that he has in the United States and 
that if unwary in his attempts to in 
fluence his people, he may find that the 
union may be certified without an electior 


[The End] 


practices 


unorgan 


feature for the 


speech OT! 


he is 


GUIDANCE 
“The 


quate guidance services is primarily a 
State and local responsibility The 
task before us then is to assist the States 
and communities to develop guidance 
and personnel services sufficient in quantity, 


problem of providing more ade 


quality, and informational resources t 
meet the following goals 

and group guidance 
readily and continu 


“1. Individual 
services should be 
ously available to those who need assist 
ance in making vocational decisions; 

“2. Occupational and labor market in 
formation covering the full range of pos 
sible choices open to any individual should 
be readily available for use in the guid 
ance service. 

“Since the basic need is for more ex- 
tensive guidance services in the secondary 
schools, I would say that this is the 
place to start It is also gratifying 
to note that a new and revitalized guid- 
ance service has been established in the 
U. S. Office of Education 
the States in extending and improving 
guidance services. It is to be expected 
that, with revived Federal interest and 
leadership, the State and local programs 
will be strengthened and extended.”— 
James P. Mitchell. 


to assist 


persuasion may take place with the employer's 
permission. 
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Economics of the Guaranteed Wage 


By JULES BACKMAN 





The author differentiates those plans which have already been adopted from GAW 


and its objectives. 


He holds that the economic effects of SUB or a direct wage 


increase amount to the same thing, as payments are based upon hours worked, not, 


as is the case with GAW, upon unemployment. 


Payments made into a SUB reserve 


fund are not subject to either unemployment insurance taxes or social security taxes. 





i being guaranteed annual wage has been 
an avowed goal of a number of 

since the 1944 steel 
However, the supplementary unemployment 
(SUB) plans adopted since the 
1955 have little in common 
The SUB doesn't provide a full 
isn’t annual and, at best, it 
only slightly more than half 
the weekly laid-off em- 
loyee. Accordingly, it is not subject to the 
same criticisms as the unlimited GAW 


majo! 


unions wage case 
benefit 
middle of with 

GAW 
guarantee, it 
provides for 
earnings of the 


Diversity of SUB Plans 


[lwo broad types oft 
deve loped: the Ford-type plan, which pools 
the funds available for all workers, and the 
glass company plans, which vest the funds 
worker. They have in 
to supplement 


plans have been 


each 
common a program 
unemployment compensation programs, al- 
though the glass plan does not require sup- 
plementation to be effective. There is 
similarity in the cost to employers and the 
paid among the plans 
adopted. However, the duration of pay- 
ments, the seniority requirements, the pro- 
vision for dependents, methods of payment, 
related have differed be- 
industries, within industries, and in 
union. 


Se aside for 
State 


benefits various 


and provisions 
tween 
contracts signed by the same 

All companies and unions have not 
jumped on the SUB bandwagon. It appears 
that plans now about two 
million workers. Among the industries and 
companies which have not adopted SUB in 


Ford plan was an- 


these cover 


bargaining since the 


Guaranteed Wage 


ounced are the following: railroads, publi 


itilities, textiles, coal, electrical equipment, 


nonferrous metals (Kennecott Copper, Ana 
Smelting 


American and Re 


and petroleum 


conda Copper, 
fining, Eagle Picher) 


unions hz oO opposition 


[ Tphe | 


Some 
SUB. Tw 


sterers and the Machinists 


Most 


hour shall be paid into a trust fund fi 


plans provide that five cents an 
rr each 
Exceptions include Con 
and the 


(three cents an hour with an additional pay 


hour worked 


tinental Can basic steel industry 


ontingent upon witl 
fund). When the 
maximum, the em 
further pay 


ment ot two cents < 


drawals from the fund 


hes its designated 
relieved of 
glass program, however, 
continued but the 
is used to provide additional vacation pay 
[he variations in benefits provided by the 
SUB summarized as 
follows: 


Weekly benefits received by employee. 


Inclusive of state unemployment compensa 


reas 
usually is 
Under the 


ploye t 
ments 


the payments are excess 


programs may be 


tion, the objective usually is a total pay 
ment equal to 60 per cent to 65 per cent of 
the employee's take-home pay. The Ford and 
General Motors plans provide for 65 pet 
cent of take-home pay for the first four 
weeks and 60 per cent for the following 22 
weeks. The Allis-Chalmers agreement, which 
was negotiated later, provides 65 per cent for 
the entire 26-week period. The UAW has 
indicated that this is now its minimum 
The Can and basic steel plans provide 65 
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per cent for 52 weeks. The Can plans also 
provide $2 for each dependent up to a 
maximum of four. The maximum payment 
under the Continental Can plan is $51 and 
for American Can $66.82 per week, inclusive 
of UC. Under the Allis-Chalmers plan, 
a worker not covered by UC can receive 
$48.30 plus $2 for each dependent to a 
maximum of four or a total of $56.30. 


To protect the fund, the Can program 
provides that weekly benefits are to be 
reduced as the amount in the fund falls 
below 90 per cent of the maximum position. 
The Ford plan, on the other hand, protects 
the fund by reducing the number of weeks 
for which benefits are paid. When the 
Ford fund falls below 13 per cent, the 
benefits are reduced by 20 per cent. This 
provision is not contained in the Allis- 
Chalmers plan. Here again the UAW has 
indicated that the Allis-Chalmers plan is 
now its model. 


The glass company plans provide for 
weekly payments between $15 and $30 for 
20 weeks, if the employee is laid off or if he 
is ill. However, the weekly payment may 
not exceed 10 per cent of his account. If 
the employee leaves the company or retires, 
he is paid the balance in his account. If he 
dies, the balance is paid to a beneficiary. 
A similar provision is found in the General 
Motors’ Euclid Division contract. In con- 
nection with these benefits in the various 
plans, two points should be noted: 


(1) The definition of take-home pay may 
vary and thus affect the actual dollar benefits 
received. In the Ford plan, take-home pay 
is defined as 40 times the base hourly rate, 
exclusive of all premiums and bonuses of 
any kind, minus “all federal, state, and 
municipal taxes and contributions which 
would be required to be collected, deducted, 
or withheld by the Company from regular 
weekly pay.” Under the American Can 
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and basic steel plans, only income taxes aré 
deducted to determine weekly straight-time 
take-home pay. This provides a 
base than the Ford plan. 


highe I 


(2) Workers actually receive less than 60 
per cent to 65 per cent of their earnings 
Under the Ford plan, for a man with a wife 
and one child, 65 per cent of take-home pay 
is equal to 56.6 per cent of basic weekly 
per cent of take-home pay is 
2 per cent of weekly 
with 


earnings; OU 
equal to 52. 
For employees 
pendents, the relative 
lower because higher income tax payments 
reduce their take-home pay. Since actual 
earnings usually exceed basic wages, the 
relationship to actual weekly earnings is less 
than these figures indicate. 

Seniority requirements.—Most of the 
programs negotiated by the UAW apply 
to employees with at least one year of serv- 


basic 
earnings. fewer de 


size of benefits is 


ice; the basic steel plan covers employees 
with more 
the can companies’ contracts protect only 
employees with service of three 
or more. Depending upon the layoff ex 
perience, this difference in seniority re- 
quirements could mean a significant dif 
ference in the proportion of workers pro 
tected and in the over-all drain on the 
fund. The can companies appear to be re- 
lieved of a heavy financial burden since the 
temporary labor that is hired for the can- 
ning eligible for benefits 
For one company for which I have made 
cost estimates, the cost in the 1 
maximum unemployment would have been 
7.9 cents an hour with a three-year seniority 
provision and 14 cents an hour with a 
one-year seniority provision. 


two or years of service and 


years 


season is not 


year ol 


Duration of benefits—The UAW 
tracts provide protection for a maximum of 
26 weeks, or the same as the duration of 
UC payments in the more important in- 
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dustrial states. The Can and basic steel bene 


fits are to be paid for 52 weeks 
benefits, 


Generally, 
where they 
after the 
week because there is no off 


the relative costs for 
must be paid, 
twenty-sixth 


setting UC payment. 


increase sharply 


Extent to which workers are fully pro- 
tected. 
a maximum 


[The SUB plans generally provide 
amount of supplementation 
which will be paid to each worker. Under 
the Ford plan, the maximum supplementa- 
$25 a The 


provides a maximum of 


tion is week American. Can 


plan $25 plus $2 
per dependent up to a maximum of 4 for 
is increased to 
$46.80 (plus $2 per dependent) for the last 
UC 


basic 


the first 26 weeks and then 
when 
The 
result of this 


26 weeks of the guarantee 


payments are not received 


steel plan is similar As a 


maximum, the higher-paid workers do not 


receive the same relative protection as do 


For example, in a 
state with a maximum UC benefit of $36, 
a Ford worker with take-home pay of $122 
would be protected to the extent of $61 or 
50 per cent, while a worker with take- 
home pay of $101 or less would be protected 
for 60 per cent. As the wage scale climbs, 
a smaller proportion of the workers would 


the lower-paid workers. 


receive the percentage protection specified 
For companies with higher 
pay fewer workers would be pro- 
tected up to the maximum proportions 
than in with 


in the plans 
scales, 
lower 


specified companies 


wage scales. 


Other restrictions on payment of bene- 
fits—The American Can plan provides that 
an employee must accept any available 
work or he becomes ineligible for benefits. 
The Allis-Chalmers 


less restrictive in this regard 


considerably 
Another type 
of restriction is that in the Ford plan, which 
permits workers with less than ten years’ 
seniority to build up credit units more 
slowly in the first two years of the plan. 


plan is 


In summary, we have what appears to be 
a general similarity of costs to employers 
and of weekly benefits to employees in the 
Since the relative impor- 


different plans. 


tance of layoffs varies widely among in 
dustries and the level of UC benefits varies 
among the states, it is clear that this does 
not show the entire picture. The safety 
valve is found in widely differing provisions 
for eligibility to receive benefits, the periods 
for which benefits are paid, the highest 
wage which is fully covered, and related 
factors. 


Guaranteed Wage 


The package enefits includes the 


supplement, the duration of pay 
While the 
about the 


benefits varies 


weekly 


ments, the eligibility, etc initial 
cost to 


pac kage of 


hourly employers is 
same, the 
contrast, under the 


pac kage of 


siderably In 
programs, the benefits 


the state is the same tor 


all employees 


while the costs t 


widely In 


In a given category, 


employers may vary 
SUB provides varying benefits and uniform 
vides uniform benefit 
SUB differs 


in this respect 


cost while U¢ pre 


and varying co 


fringe benefits 


fringes, such as holidays, vacations, 


sions, etc., the emphasis usually is upon 


benefits received, and bargaining 
attempts to 


of benefits 


pattern 
achieve uniformity in terms 
rather than in terms of 
marked in 


which hourly costs 


This is particularly connection 
pension plans for 
may differ much more markedly 


fits, depending on the 


witl 
than bene- 
degree 
funding 
composition of the work 


to which pro 
and the age 


torce 


vision is made for 


SUB and Economic Characteristics 
of Companies 


Clearly, the 


the basic 


Ford 


plan, o!1 


plan, 


pattern of the 


plan, the Glass 


steel 


any other program does not necessarily 


guide for other and 


Che 


layoffs 


provide a companies 
employment, 
wages differ 
stantially among companies. Thus, for ex- 
ample, the distribution of employment in 
terms of seniority does not follow a uniform 
pattern. The SUB will 
significantly 
of low seniority men and the layoff pattern 


industries patterns of 


production, and sub- 


impact ol vary 


depending on the proportion 


Companies also differ as to relative sta- 
bility of employment and production and, 
in turn, the relative importance of layoffs 
their ability to 

storability of 
may 


terms of 
The 


requirements 


differ in 
employment 
products differs, 
be a particular problem for bulky products, 
product differentiation multiplies the number 
of different items to be stored, production 
may not be deferrable to off-peak 
periods, employees may not be shiftable to 


They 
stabilize 


Space 


may or 


other departments because of differences in 
skills or labor contract provisions—in these 

others, there may be 
which will mean funda- 
identical 


respects and many 
limits to flexibility 
mental differences in the costs of 
plans for different companies. 


In addition, the maximum UC payments 
vary by states and in duration. In 15 states 
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UC payments are made for 20 weeks or 
less. Only 14 states pay weekly benefits in 
excess of $30 (inclusive of allowances for 
dependents, 21 states). A company in a 
state with lower benefits for shorter periods 
of time (many of the southern states) will 
find the cost of a given program greater 
than will companies in states with more 
liberal programs. 


Wage Increases v. SUB 


In evaluating the economic 
SUB, it must be kept in mind that many 
of the problems are the same as those as- 
sociated with a general wage increase. The 
problems are not unique to SUB. Thus, for 
example, some economists have argued that 
the SUB plans will accelerate the trend 
toward automation because “the bigger the 
unemployment benefits which the employer 
must pay, the more like machine costs are 


impact of 


his labor costs.” 

Actually, SUB has the same effect as a 
wage increase since the payments are based 
on hours worked, not upon unemployment 
Thus, the employer can still save a large 
part of labor simply by dropping 
men. This statement would apply to the 
unlimited GAW but it is not too sig- 
nificant for SUB. Similarly, it is often 
stated that the SUB will cause employers 
to be reluctant to hire additional men be- 
cause of the higher cost involved. Yet 
there is little difference between tota! costs 
including SUB and total costs if a five- 
cent wage increase had taken place instead 
of SUB. Under the unlimited GAW, but 
not under SUB, the impact on employment 
would be important. 

In fact, three cents or five cents paid into a 
SUB reserve fund will tend to be somewhat 
less costly than a wage increase of the same 
amount, because it will be unnecessary to pay 
unemployment taxes or social security taxes 
on the amounts involved. One qualification 
to this statement is-found where the wage 
paid is higher than the maximum wage 
subject to UC and OASI taxes. Moreover, 
the earnings base for pensions will be kept 
lower and overtime penalties will be lower. 
Finally, if the reserve fund reaches its 
“maximum funding level” in the Ford-type 
plan—and there is no demand for liberal- 
ized benefits—the company’s contributions 
would cease. 

It should be noted, too, that when pay- 
ments are made into a SUB reserve fund, 
they should be added to other labor costs 
for comparisons with changes in productivity 
and wages in other industries. Otherwise, a 
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costs 


company which has incurred total increases 
in costs as large as other companies, or 
increases which are equal to or which ex- 
ceed productivity gains, would have its situ- 
ation presented in an unfavorable light. For 
example, many reports indicated that the 
magnitude of the rise in wages in the steel 
industry in 1955 had to be larger because 
of the 5 cents set aside for SUB by the 
automobile industry. In one interesting 
contract (American Blower Company), an 
increase was 


annual improvement factor 
agreed upon and no SUB was provided 
However, the contract provides that if SUB 
is negotiated during the term of the current 
agreement, three cents will be deducted from 
the annual improvement factor; if the SUB 
is negotiated in the next agreement, three 
cents will be deducted from the wage in- 
crease granted at that time. Deere & Com- 
pany has reported that its contract with the 
UAW included a SUB plan but that “all 
other unions preferred to receive the 
cost of such a plan in the form of increased 
compensation.” Here is direct 
of the fact that wage increases and SUB are 


recognition 


to some extent alternatives. 


SUB and Inflation 


Some writers have stated that the SUB is 
inflationary. One phase of this argument 
emphasizes the rise in labor costs. On the 
cost side, SUB has no different impact than 
any other increase in labor costs. It is not 
a unique characteristic of SUB that it creates 
This is true of every 
The extent to 
have effects on 


pressure on costs 


wage or fringe increase. 
which this pressure will 
prices will depend on the relationship be 
tween the rise in total labor costs and in 
productivity as well as the general economic 
environment in which it takes place. Thus, 
there is no point in attributing special in- 
flationary effects to SUB because of the ris¢ 
in costs. These effects are also character- 
istic of wage and labor cost increases generally 

Another aspect of the inflation argument 
is more closely related to the operation of 
SUB. Thus, Professor Sumner Slichter has 
stated: 

“There will be a mild inflationary influ 
ence, but not an important one. Any ar- 
rangement which diminishes the severity of 
recessions is an inflationary influence, be- 
cause to the extent that prices do not go 
there is greater 
prices which 


down during recessions, 
likelihood that the rise in 
usually accompanies booms will turn out to 
be a permanent rise in the price level. So 
any arrangements which diminish the severity 
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probable that 
will be 


make it more 
movement of 


of recessions 
the long-run 
upw ard.” 


prices 


I cannot go along with this analysis. If 
we assume that the SUB will act as a built- 
in stabilizer (and this is not certain), then 
we must consider the full implication of this 
theory. If the SUB will act to limit the 
magnitude of a decline in economic activity 
because it maintains consumer purchasing 
power during a recession, conversely, it will 
act to place a damper on the boom because 
it holds down consumer purchasing power 
at that time. Thus, the rise in prices would 
tend to be smaller during the boom. On 
balance, I question whether there would be 
any special impact on the longer term level 
of prices which is peculiar to SUB and not 
typical of other increases in labor costs. 


SUB as Built-in Stabilizer 


\part from the inconsistency of empha- 
sizing the supporting impact of SUB during 
a recession and ignoring its dampening effect 
during a boom, I question the validity of 
that the SUB will necessarily 
operate as a bulit-in stabilizer. Too much 
emphasis is given to the impact of SUB on 
consumer demand and too little emphasis 
is given to the other facets of purchasing 


the idea 


power. 
areas may offset the alleged favorable im- 
pacts on consumer demand 

Because of the need to be able to con- 
vert the reserve funds readily into cash, i 
is probable that they will be invested mainly 
in government securities. The effect on the 
economy would depend upon who was sell- 
ing or buying the government securities 
For example, if the government securities 
are bought from the commercial banks during 
periods, as is likely in large 
measure, the banks would be in a better 
position to finance inventory accumulation, 
consumer credit, stock market credit, and 
other types of credit expansion. The sale 
of government securities by the banks would 
act to reduce total deposits while the new 
loans would result in the creation of new 
deposits. In effect, there would be a trans- 
fer of deposits from those who bought the 
securities to those who were making the 
new loans. While the net effect would 
probably be little change in the total supply 
of deposit money, the new loan deposits are 
certain to be more dynamic than those which 


prosper us 


they replace. 

This development wouid act to accentuate 
the boom which, to a large extent, is usually 
a large expansion in credit. 


based upon 


Guaranteed Wage 


Yet, developments in these other 


instability, rather than stability, 


an important consequence 


Greater 
could be 

The effects of the purchase 
by individuals or corporations would depen 
on what they did with the funds. For ex 
ample, if they used the proceeds to finance 


f bonds held 
1 


capital investment, there would be a 


boom Their use to 


new 
repay 
debts or bor- 
rowing would operate in the other direction 

To the that longer-term 
securities are acquired by the 


stimulus to the 


to reduce the need for new 


govern- 
SUB 


extent 
ment 
reserve funds, the impact of their purchase 
upon the bond market 
During prosperous 


and sale also must 


be considered times, 


these reserve funds would be competing to 


buy the recessionary 


securities, while in a 
period, there would 
In contrast, the unemployment compensation 


federal gov 


be competitive sales 


administered by the 
Acquisition and disposal of gov 
orderly and 


funds are 
ernment. 

: 
ernment bonds can be more 
with less impact on the market than the un 


co-ordinated actions of private reserve funds 


If the SUB funds bid for 
times, there will be pressure 
vields on government bonds at a time when 
required t 
would be 


bonds in boom 
to hold down 


rising interest rates may be 


restrain the boom Che reverse 
during periods of recession when the 
government sold. To the 
extent that this takes place, the result would 


However, it is doubtful 


true 
securities were 
be countercyclical 
whether the impact would be very significant 

In any 
with the 


in terms of the amounts involved 
event, the last word would lie 
Federal Reserve System and the policy it 
was following 

There are many other facets of this same 
The significance of any impact 
will depend upon the magnitude 
It will also depend 
included in 
where eligi- 


problem 
obviously 
~ the fund 
upon the type of 
these programs. For example, 
bility for benefits is limited to those work 
ers who have one or more years of seniority, 
then the workers who are laid off earlier 
would not receive any benefits from the 
fund This low seniority group, 
would vary in relative importance 
among companies, would not receive an 
offsetting benefit to its 
At the same time, many workers who 
hold their would 
The net result could be a sub- 
stantial cut in wage incomes which would 
not be offset by any payments from the 
reserve fund. Under these conditions, the 
reserve fund have little influence 
during the early of a recession. On 
the other hand, during this period a small 
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involved 
limitations 


reserve 
which 
loss of wage in- 
come 
lose 


continued to jobs 


overtime pay. 


would 


Stage 





contribution to personal incomes would be 
made by unemployment compensation. This 
contribution could be increased if the present 
unemployment compensation programs were 
liberalized further. 

Unemployment compensation, income taxes, 
OASI, farm programs and other built-in 
stabilizers operate through their impact on 
the net flow of funds to or from the govern- 
ment. The government contributes a flow 
of funds to the purchasing power stream 
through these devices during a period of 
recession and withdraws some purchasing 
power from the private economy during 
periods of expansion or boom. In contrast, 
the proposed reserve funds would operate 
solely within the private economy. While 
the subject needs additional exploration, I 
am inclined to believe that the wage guar- 
antee reserve fund will not have the same 
built-in stabilizer effect as the programs 
which involve a flow of funds into and out 
of the private economy. 

This analysis suggests that there are sig- 
nificant differences between the built-in 
stabilizers and SUB. 


Conclusion 

The SUB in its present form and magni- 
tude is not subject to the same criticisms as 
the unlimited GAW. For example, it elimi- 
nates the criticism of unknown and unlimited 
liability which was so basic a defect of 
GAW. Nevertheless, the pooled type of 
SUB program will not have smooth sailing. 
The basis has laid for a conflict of 
interest between employees with long seniority 
and the newer employees. In effect, the 
older employees are asked to forego wage 
increase (and also a more favorable basis for 


been 


NLRB ACTIVITY FOR 


Jetween July 1, 1954, and June 30, 
1955, the National Labor Relations Board 
received 13,391 cases of all types and 
closed 13,671, thereby reducing the 
backlog of cases to 4,114. These figures 
appeared in the Twentieth Annual Re- 
port of the NLRB. 
practice 


charges filed 


per cent and 


Unfair labor 
by unions decreased 15 
those filed by employers rose about 
10 per cent, while those filed by in- 
dividual employees jumped about 25 per 
cent. A total of 6,171 unfair practice 





» Poplar 


their pensions), so that the newer employees 
can receive some income protection during 
periods of unemployment. Those plans, 
such as the Glass program, which vest the 
money ‘withheld in the individual employe« 
In effect, each employee 
is subject to some forced savings against 
which he can draw in the event of unem- 
ployment or of illness and which is paid to 
him in the event that he severs his connec- 
tion with the company. 


avoid this problem. 


Labor leaders have already indicated that 
the recently negotiated plans are only a 
first step. Pressures for liberalization prob- 
ably will take the form of shorter seniority 
requirements, longer periods for benefit pay- 
ments, and more liberal benefit payments. Each 
liberalization will add sig 
To the 
costs take the 


the conflict 


of these types of 
nificantly to the cost of the program 
extent that the 
place of further wage 
of interest between older and newer employees 
will be intensified. The higher the level of 
benefit payments, the the pressure 
for malingering and the smaller the incen 
tive to seek alternative employment. 


increases in 
increases, 


greater 


One final caveat is in order. The 
or failure of these plans in particular com 
panies or industries provides no preview of 
the desirability of SUB in other industries 
Industries which are losing their relative 
position in the economy or those which are 
subject to fluctuations may 
find the cost of even the recent plans ex- 
cessive. Employees in industries with rela- 
tively stable employment or with expanding 
employment will have little incentive.to ac- 
cept SUB in iieu of wage increases. Ac- 
cordingly, it would appear that such plans 
will spread more slowly and would affect 


success 


wide cyclical 


fewer employees in our economy 


[The End] 


relatively 
than was at first believed. 
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cases were filed during the year, an in 
the 


crease of 3 per cent over previous 


year. 
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tions 


peti- 
7,165 
2,571 
cent in- 
Phe 
the 


number of representation 
filed 

filed. 
all 


over 


decreased 11 cent; 
The 
types, 
the 
violations in 


per 
Board decided 


8.4 


previous 


were 


cases of an per 
year 


292 of 


crease 
Board 
unfair 
204 committed 
violation by the unions in 88 cases. 


found 
cases coming before it, 


the employers and 
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by 
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Comments 


on “Unions and Labor Mobility’ 


By NORMAN J. WOOD 


/ 





What is the correlation between union policies and labor mobility? 
The author, an assistant professor of economics at the University of 
Georgia, believes that most separations represent voluntary changes 
in jobs, and that union growth during the past 25 years has not changed 


total labor turnover. 


A similar topic was discussed by Professor How- 


ard D. Marshall in an article in the February, 1956 Labor Law Journal. 





N a recent article in this JOURNAL, Pro 
Howard Marshall concludes that 
the effect of unions upon mobility “has been 
less than has popularly sup- 
This is a thesis that was long in 
It is most premature 


fessor 
much been 
posed,” 
need of presentation. 
for many labor economists to be assuming 
(and writing) as though unions have an ad- 
verse effect on mobility. The evidence is 
not all in as yet. 


Examination of the available knowledge 
brings to mind some evidence in addition 
to that considered by Professor Marshall. 


Today, business knows a great deal about 
itself. It has many outlets for publicizing 
its findings and opinions. One can discover 
what is on the businessman’s mind from 
literally hundreds of publications, ranging 
from company publications to Business Week 
Yet, through read 
view no 


and Fortune magazines. 


ing the businessman’s point of 


important revealed concerning 


labor immobility. 


worry 1s 


However, this is a negative type of proof 
that mobility is adequate. A more positive 
approach is through a study of the number 
of workers who actually do change jobs. 


A study of the turnover rate in manufac- 


turing employment indicates that labor mo- 


1*‘Unions and Labor Mobility,"’ 7 Labor Law 
Journal 83, 97 (February, 1956) 

2>W. S. Woytinsky, Three Aspects of Labor 
Dynamics, pp. 2-4. 


“Unions and Labor Mobility” 


great. This turn 


bility has 
over is measured by a statistical concept called 


been relatively 
the “separation rate It measures the per 
of job separations that has occurred 
For example, an 


centage 
during particular years 


annual job-separation rate of 50 per cent 
manufacturing indicates that separations 
occurred in one half of the jobs in manu- 
facturing during a particular year 
Separation rates of 100 per cent per year 
in manufacturing industries were common 
between 1911 and 1920 (the rate was about 
200 per cent during the war years). Through- 
out the following 20 years (1921-1940), the 
median separation about 48 per 
cent a year in manufacturing. The rate dur- 
ing the 1941-1950 period was quite similar, 
except for an abnormally high turnover of 
workers in 1945.* The great growth in union 
since 1933 has not affected 


rate Was 


memberships 
total labor turnover 
Such separations could result for reasons 
other than workers changing jobs—retire- 
movement out of the labor 
Actually only a small por 


ment, death or 
force altogether. 
tion of job separations is usually made for 
Almost all separations 


these latter reasons 
represent workers changing jobs. 

What of the possibility that mobility is 
great because a few workers 


relatively 


Herbert S. Parnes, Research on 
bility: An Appraisal of Research 
the United States, p. 65 


Labor Mo- 
Findings in 





change jobs more than once during the 
year? Evidence indicates that approximately 
one third of all workers in manufacturing 
do change jobs during a year. In years of 
unusual economic change even more than 
one third of such employees may change jobs.* 


Another possible flaw in this picture of 
great mobility would exist if most of the 
workers changing jobs did not do so vol- 
untarily. Discharges and layoffs do not 
usually indicate a desire to change jobs. 
In a study of job separations in six major 
cities between 1940 and 1949, about 70 per 
cent of the job terminations were voluntary. 
Another study of manual workers’ mobility 
following V-J Day showed that within an 
18-month period, 60 per cent of those who 
had changed jobs did so voluntarily.’ It 
might be noted that apparently much of this 
voluntary change of jobs represented a shift- 
ing among “broad occupational and indus- 
trial groups.”” 


In spite of the fact that we do not have 
a perfect labor market, this evidence would 
support the belief that we do have at least 
the necessary minimum amount of mobility 
to insure an adequate adjustment of work- 
ers to jobs. 

The practice of the closed shop is often 
cited as being a barrier to mobility.” Though 
this form of union security is illegal under 
Taft-Hartley, it is still used among some 
craft unions, especially in construction work. 
However, even if a closed-shop situation is 
accompanied by restrictive admission poli- 
cies, the results need not be a deterrent to 
mobility. When more work is available 
than there are union men seeking work, the 
union will commonly grant work permits 
to nonmembers. Such a permit will allow 
its holder to work during a “peak” period 
of employment in that industry. On the 
other hand, if all members of the “closed 
union” were not employed, there would be 
very few workers seeking employment in 
that line of work—even if there were no 
union restriction on entry.” 


In this case it would appear that the only 
significant difference is that the union is 
substituting its bias in admitting people to 
the occupation for the bias of the employer. 
Neither bias is desirable, but it must be 


recognized that employers commonly have 
other selecting job applicants 
besides efficiency 
sonal characteristics, religion, etc.) 


criteria in 
(such as race, sex, pel 
The union aim of promotion by seniorit 

is also blamed for limiting worker mobilit 
It is claimed that this practice builds up a 
wall around desirable job openings. Onl) 
those workers who have acquired the neces 
sary seniority within the firm need apply 
Those workers who are in an advantageous 
position gain at the expense of those at a 
disadvantage. 


Actually, doesn’t this practice increase t] 


mobility of the favored group as much as 
it limits the mobility of the excluded group 
To quote Professor Reynolds: Promotion 
by seniority “stimulates and re-directs uy 
ward occupational movement within the 
plant. To the extent that intra-plant move 
ment is accelerated, inter-plant movement 
is impaired.” ” 


If the seniority principle does limit mo 
bility it could be considered undesirable 
because of its effect on the allocation of 
labor and over-all efficiency. Each job 
should be filled by the most productive man 
available. Is this a cause for concern? 

The typical union contract provides that 
promotions be based upon ability and that 
when ability is equal, seniority shall govern 
In most cases there are many people with 
the ability to fill the job vacancy; therefore, 
seniority does usually govern and it is more 
important than this contract clause implies 
If this is the case it means that, while 
seniority is very important, it is not to be 
at the expense of finding an able person for 
a job vacancy. Most applicants can ade 
quately fill most job openings. We know, 
that workers do not go “all out” to 
produce in accordance with their ability but 
perform only the expected amount of work 
The innate ability of workers is seldom 
tested. It is the ability to perform the 
minimum amount of work demanded that is 
important. Under these conditions there is 
no reason to believe that the worker who 
wins the job because of seniority will be any 
less able to perform the job requirements 
than will a worker picked from a larger 
field of applicants. 


too, 





* Work cited at footnote 3, at pp. 70-71. 

5Gladys L. Palmer, Labor Mobility in 
Cities, pp. 59, 60. 

* Reynolds, The Structure of Labor Markets, 
p. 20. This was from a sample survey in a 
medium-sized American city. 

7 Work cited at footnote 3, at p. 76. 

8’ For example, Clark Kerr, ‘‘The Balkaniza- 
tion of Labor Markets,’’ in Bakke, Hauser et al., 
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Six 


Labor Mobility and Economic Opportunity, at 
pp. 96 and following 

* Work cited at footnote 3, at pp. 127 
following 

” Work cited at footnote 6, at pp. 54, 148. 

1 See, for example, William F. Whyte, Money 
and Motivation. 


and 
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What is good for America, is good 
for Organized Labor. 
—William F. Schnitzler 





There is also no reason to believe that 
layoff and recall by seniority decreases effi- 
The standard arguments on this 
question lead to a standoff. The union nor- 
mally claims that such seniority makes a 
man more secure and better able to perform 


Also, seniority equals experience 


ciency. 


his work. 
which employers seem to value highly if we 
believe the advertisements 
Management often contends that too much 
job security leads to mediocrity of perform 
ance. The net outcome is that there will be 
no answer one way or the other until empiri 


“help-wanted” 


cal research is conclusive in this area 
of gwuarantec d wage 
worth noting that 
workers 


In regard to the effect 
ylans on mobility, it is 


white-collar have 


I 
nonsupervisory 
} 


ad a great deal of the same income security 
sought by production workers through GAW 
plans. Work and pay are generally secure 
for the former group if the amount of work 
changes from day to day. Man 
far in assuming the obli 


available 
agement has gone 
gation for stability of employment of clerical 
workers. After decades of experience wit! 
this practice, no problem of inadequate mo- 
bility has been noted among white-collar 
workers 

On the positive side, the union can exert 
a desirable effect upon the allocation o 


labor by preventing unnecessary job changes 


For example, the existence of the grievance 
procedure in nearly all union contracts can 
right the that would unnec 

movement. To many people the job 

that because of the union 
makes a plant a place in which t 

work. With the union, 
deal.” Such a 

fair 


will see to it 


wrongs cause 
essary 
exists 
better 
“you can get a square 
reflect the 
feeling 


worker 


security 


might 
and 
that the 


statement 


desire for treatment the 


hat a union 
gets his “justice +d ° 

the likelihood that 
bility decisions are more influenced by fac- 
tors not connected with unionism. The 
worker's reaction to changing jobs might 
comments as: “I'd hate to 
quit and leave this routine—the fellows | 
ride with in the car pool, the talk 
with at the plant.” “I’m used to things at X 
Company, I know what to 
know where I stand in relation to everyone 
else in the plant.” Movement to another 


Finally, there is mo 


include such 


ones | 


expect.” “I 


~ 42 Fox and Yoder, Patterns of Manpower Mo- 
bility, p. 8; Herbert S. Parnes, Government 


“Unions and Labor Mobility” 


would break 
“T’ve got 
leave them.” 
“Move to 


too tar 


part of another city 
up other established relationships 
good neighbors, I’d hate to 
‘My kids are used to our street.” 
X City? My wife and I would be 
from our families.” “What about my social 


clubs and church if I move away?” “I grew 


town or 


move the town, the 


up here, I'd hate to 
ple I know, that’s half the things in lite 


there is a psychological shock 


Certainly 
} One likes 


} 


a Change ot 
» be rooted, 


iob or residenc « 


not rootle ss 


Other factors may greatly affect mobility 


correlation be 
Studies have 


There may be a significant 


tween mobility and education 


indicated a positive correlation between mo 
the number of years of high 


bility and 


school and college training.’ 


Whether or 


have a 


owns his own 


not a worke!l 


may more significant effect 


pOmme 


ipon mobility than does his union affilia 


tion \ 


ing workers <¢ 


change in company policies affect 
ould retard 


turthnel 


stimulate or iob 


turnover. Going afield, government 


well as the general level of em 


affect job 


actions as 


t vitally 


1 


ploymen changes 
Given all the nonunion-connected influ 
ences affecting mobility 
good that these “other 
col iling in making 

not. If so, the 


would be 


"| 
s tendency 


decisions, may be 


factors” are usually 
decisions to change 
influence unionism 
mobility insignifican 


is no evidence now 


due to 
future 


oblem of inadequate mobility 


unionism, will this be the case in the 


unionism increases? The 


as the influence of 


writer believes there is good reason to think 


e shall continue to eaperience the 
of labor mobility we 
We 
living shared by 
by other 


tha 
rate have enjoyed 


high 


in the past have a rising standard of 
ple as well as 
This, 
alone, makes people more mobile. They can 


moving. If a 


working pe 
segments of our population 
better afford the expenses ot 


orker now has a car where he did not in 
the past, he can then take a job further from 
home 
People travel more with added real in 
Seeing what 
like breaks 
down barriers to moving opportunity 
itself As communication 


transportation improve, our 


come and longer vacations 


other parts of the country are 
if the 
presents and 
nation becomes 
more homogeneous and there is less strange 
ness and difference about other places and 
l to move to new places 


[The End] 


ess reluctance 


Employment in Franklin County, Ohio and Its 


Relation to the Local Labor Market, pp. 304-308 
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Case Study in Semantics 


Is the concept of “retailing” applicable to 
the lending of money? The answer was 
vital to a defense raised by a small finance 
company being prosecuted for overtime pay 
violations of the Fair Labor Standards Act. 
(Mitchell v. Aetna Finance Company, 31 LABor 
Cases § 70,211.) There was some division 
of opinion within the finance industry itself 
as to whether the principle of wholesale 
and retail business applied to the lending 
of small amounts of money to individuals. 
A federal district court had no such doubts; 
nonetheless, in construing the wording of 
the law which exempts a firm from the 
provisions of the act if it sells to consumers 
within the state and is recognized as a 
retailer by its industry, the court was guided 
by what it believed was the legislative intent 

Aetna was a small finance company which 
conducted a multistate business. For sev- 
eral years the Secretary of Labor had been 
attempting to compel compliance with the 
FLSA by such small loan companies con- 
ducting business on a multistate scale-—and 
had met with mixed success until now. 


The FLSA, Section 13(a), provides that 
the “overtime pay” provisions of the act 
shall not apply to “any employee employed 
by any retail or service establishment . . . . 
A ‘retail or service establishment’ shall mean 
an establishment whose sales 
of goods or services (or of both) is not for 
resale and is recognized as a retail sales 
or services in the particular industry.” The 
finance company claimed this exemption ap- 
plied to its operations and that the financing 
industry regarded this type of financing as 
“retail” financing. 

Aetna’s home office was in Missouri. 
A branch office was licensed to do business 
in the State of Rhode Island under the 
so-called “small loan law” of that state. 
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The Rhode Island branch loaned money to 
residents of states other than Rhode Island 
—in particular, residents of Massachusetts and 
Connecticut. It was on behalf of employees 
of the Rhode Island branch that this action 
for FLSA violations by the employer was 
commenced by the Secretary of Labor 

The first determined 
whether the local 
were “engaged in commerce or in the pro 
duction of goods for commerce” within the 
meaning of the act. It is the nature of the 
employees’ duties rather than the nature of 
the employer’s business that is controlling 
citing 


issue to be was 


employees of the office 


in this issue, the district court said, 
cases in point. The latest of these cases was 
a Supreme Court decision in Mitchell 7 
Vollmer & Company, 28 Lapor Cases § 69,243, 
and an Eighth Circuit decision to the same 
effect in Mitchell v. Brown, 28 Lapor CASES 
{ 69,359. The fact that the 
engaged in interstate commerce, while not 
decisive, is an important and relevant fact. 
The court held that the sum total of the 
business activities of the local loan company, 
as stipulated, does constitute interstate busi- 
that the office was engaged in 
commerce as that term is used in the act 

In contending that the employees in the 
Rhode Island office were not covered by the 
act, the finance company relied almost ex 
clusively on the authority of an opinion 
rendered by the Third Circuit in Mitchell 
v. Household Finance Corporation, 24 Lapor 
Cases § 67,995, § 68,082, an earlier case in 
which the Secretary of Labor tried, but 
without success, to have a small loan com- 
pany comply with the FLSA overtime pay 
provisions raised in this case. The district 
court held that the Third Circuit had found 
that the activities of the employees of the 
Household Finance Corporation were neces 
sary only locally (Lancaster, Pennsylvania), 
and that none of the employees did any 
work outside that immediate local area and 
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employer is 


ness and 





borrowers from othet 
Aetna case it was stipulated 


2 to 4.6 per cent of the 


with 
the 
that approximately 4 


dealt 


areas In 


none any 


borrowers to whom loans were granted by 
Rhode Island office 
The attendant 

loans involved a substantial amount of work 
Each loan ap 
plication and its accompanying papers are 
Missouri. Clerical 
stufhng 
interstate 
and 


resided outside the 
processing ot these 
by the employees involved 
sent to the home office in 


are employed in and 


matter tor 


employees 
advertising 
Outside 


mailing 
representatives 
regularly 


distribution 


merchant contact representatives 
lines in their 
Nonexempt 


the course of 


travel across state regular 


business activities. assistant 


managers, during business, 


utilize facilities 


interstate communication 


such as phones and telegraph 


This was all stipulated between the parties 
The trial court found these to be the inte 
state instrumentalities of commerce used by 
Rhode Island 

Here, in the 
the employees participated ac- 
and directly in the interstate nature 
of their employer’s business. This was not 


th the Household Finance 


the local employees in the 
otfice ot 
letna 
tively 


the finance company 


Case, 


e case in decision 


In the Volimer the Court 
had said, regarding coverage of the FLSA 


case Supreme 
“The question whether an employee is en- 
gaged ‘in commerce’ within the meaning of 
the Act is determined by practical 
considerations, not by technical conceptions 

.” (See Walling v. Jacksonville Paper 
Company, 6 Lapor Cases § 51,151.) “The 
test is whether the work is so directly and 
vitally the functioning of an 
instrumentality or facility of interstate com- 


present 


related to 


merce as to be, in practical effect part of 
it, rather than isolated local activity (See 
UclLeod v.7 hrelkeld, 7 LABOR CASsEs ¥ 51,162 ) 
The finance company was not successful in 
its attempt to show that the coverage of the 
overtime pay did not 
extend to its operations because of the lack 
of interstate duties of its employees “en- 
gaged in commerce.” The next 
raised was whether the company’s business 


provision of the act 


defen se 


operation was recognized as “retail” by the 
rest of the financial industry, so as to 
qualify it for the exemption that exists by 
virtue of the exclusion of such businesses 
in Section 13(a)(2) of the FLSA 


In the Household Finance both the 
government and company introduced testi- 


trial 


mony of eminent men in the field of finance 
contentions re- 


to sustain their respective 


garding the retail aspect of the lending of 


money. Again, in the Aetna case, expert 


Wages .. . Hours 


testimony was introduced on this point 


On behalf of the Secretary of Labor, an 


expert, w ho was the chairman of the depart 


ment of economics at an eastern university 
and an adviser to government and industry, 
testified 
had no application 
and that the local 
was not engaged in 


this 


that the “retail-wholesale” concept 
to the lending of money 


office in Rhode Island 
selling services. In 
contradiction to position the company 
presented the testimony of an equally quali- 
financial field who testified 


there “concept 


fied expert in the 


in the industry was a 


wholesale segment.” He 
had to do 


sums of money to 


and 
lending 


retail 
wholesale with the 


sala 


lending usually of large 


government for use in industrial 
Retail 


extended to the 


business or 


commercial activities financing 
when the 
individual in his capacity as a householder 


and the pro 


and 
occurs credit is 
family or individual consumer 
ceeds of the are used 


the 


loan consumption 


amounts loaned are 
installments. He 


local 


In retail financing 
small and are repaid in 
also testified that in the 
Rhode 


ice establishment 


industry the 


Island othce was regarded as a serv 


The district court held that both “experts” 


were giving the word “service” its broadest 
However, the court agreed with 
the opinion expressed in Tobin v. Household 
Finance Corporation, 22 Lanor Cases § 67,060, 
that the local offices of small loan companies 
are regarded in the financial industry as 
establishments.” This 


however, for the 


connotation 


“retail service was 
victory, 


Company, for in the 


but a Pyrrhic 
Aetna Finance 
next breath the district court held that such 


recognition was not decisive of the 


very 


industry 


issue before it 


Che 
peared in the 
the 1949 amendment 
(2)), the exemption being claimed by 
company. The court held that the 
tive history of this amendment shows that 
designed to the so-called 
test which up to that time was 


“recognition in the industry” 
FLSA for the first 
(now Section 


test ap- 
time in 
13(a) 
the 
legisla 
it was abolish 
“consumer” 
determinative of whether a sale of goods or 
The 


Senate 


services was “retail.” sponsor of the 


amendment in the described the 


amendment as a “clarification” to prevent 


a sale from being classified as nonretail 


simply because it was for business us¢ 


consumer use. 
that doubt by 


establishments which are 


rather than for personal 


“The 


exempting 


amendment 
the 
traditionally regarded as retail. It is 
that it 
amendment 


clears up 


only 
de yubt 


regarded as 


in that clarifies such 


that the 


sense 


can be 
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expanding the present exemption. But in a 
real sense it is not expanding the exemption 
at all but simply confirming it for those 
establishments which the Congress always 
intended to exempt.” In addition, the court 
held that the legislative history of this 
amendment shows “conclusively” that mem- 
bers of Congress were repeatedly assured 
that the amendment would not expand the 
classes of exempt establishments under the 
then-existing law. The court concluded that 
the purpose and intention was to clarify the 
old law’s “consumer” test and to abolish the 
old test as to what was “retail,” as set forth 
in Boisseau v. Mitchell, 27 Lasor Cases 
7 68,947, a Fifth Circuit decision. 

The Congressional reports of both Houses 
list “credit companies” as being establish- 
ments which would not become retail or 
service establishments, exempt under the 
1949 amendment. But the finance company 
argued that the words “credit companies” 
as used in those reports were not meant to 
include small loan companies, whose sole 
activity was to lend money on personal 
credit. Rather, these words are to be taken 
to mean only “commercial credit companies,” 
which make large loans to business estab- 
lishments. 

The district court may have in effect put 
itself out on a limb when it reasoned that 
to accept the contention argued for by the 
finance company “would be to disregard the 
commonly and ordinarily understood mean- 
ing of the words ‘credit companies’ and to 
give to the exemption a broad rather than 
a strict construction contrary to the purpose 
and spirit of the Act, and contrary to the 
well settled rule that the exemptions which 
deny its benefits to certain employees must 
be strictly construed.” 

The finance company met what it thought 
was the test, whether or not its activities 
were considered by the industry to be retail. 
Yet, the court, looking into the legislative 
intent behind the passage of the amendment, 
did not regard the meeting of such a test 
as the determinative factor in qualifying for 
the exemption in this case. Lower courts 
have been known to be reversed on just 
such grounds; what words mean. Statutory 
language has always been particularly sus- 
ceptible to “semantics,” and just such a 
battle may arise on appeal in spite of what 
the court believes to be settled adjudication 
of principle. 


**Retail,’’ a Question of Fact 


The employer in Mitcheil v. Mowdy, 30 
Lapor Cases {f 70,153 (DC Calif.), operated 
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ee” 


th. iis 


a small “job printing” business and admit 
tedly failed to comply with the overtime 
pay provisions of the FLSA He claimed 
that his operation fell within the “retail” 
establishment exemption. He also contended 
that the court had no jurisdiction to try the 
case, as a question of law still unsettled by 
the courts was involved—that is, whether a 
“job printing” shop is a “retail” establishment 


The court said that 
ments which must be fulfilled by one who 
claims the benefits of the “retail” exemption 
of the FLSA is that the business be con- 
sidered by the industry to be a 
establishment. “It has been said,” 
continued, “that the determination of whether 
the establishment is recognized as a retail 
establishment in the industry is a question 
of fact.” The Fifth Circuit so held in Tobin 
v. Celery City Printing Company, 21 Lapor 
Cases § 67,001, and the First Circuit treated 
this same issue as one of fact rather than Jax 
in Casa Baldrich, Inc. v. Mitchell, 26 Lapor 
Cases § 68,531. The court held that this was 
a much more logical point of view than the 
one suggested by the employer, as proot 
could be developed on the question of whether 
a business was considered retail by the in 
dustry. It held that there wer 
no unsettled issues of law 


among the require 


“retail” 
the court 


therefore 


Turning now to the key factual issue of 
the case, tiie court had to decide whether: 
the “job printing” establishment in question 
was considered a “retail” establishment by 
the industry. The employer testified that 
others in the same field, as well as he him 
self, considered their operations to be “re 
tail.” He that the municipality 
in which his business was located considered 
his operation to be “retail” and that when 
he operated the same type of business els« 
was a member of the local retail 


also said 


where, he 
association. The Secretary of Labor intro 
duced the testimony of the Wage and Hout 
Administrator, who in an interpretative bul- 
letin considered printing establishments as 
“retail” establishments. Anothe1 
professor, that 


not being 
witness, a university 
‘job printing” came under the classification 
of manufacturing within the printing indus- 
try, and that the main function of a retail 
business was the distributive function and 
not the converting of material as in “job 


said 


printing.” 

The court concluded that the retail sales 
of this particular business was a small, un 
important side line of the business and that 
the employer had failed to sustain his burden 
of proving that the shop is recognized as a 
“retail” establishment in the industry. 
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Developments 








arbitration agree 


MBER of 


vhich have 


T HE NI 
ments 
federal = 
me is justified in saying that a trend 
has clearly established itself in many of the 
federal jurisdictions. The latest decision in 
this trend is Retail, Wholesale & Department 
19 v. Buckeye Cotton Ou 
“ASES § 70,179 (CA-6) 
a federal district court 
that 


been enforced by 


uurts has increased to the point 


W here 


Store Union, Local 
Company, 31 Lapor 
This court held that 
must enforce an arbitration agreement 
is valid. 

The employe r raised asa bar those defenses 
o often raised to the enforcement « 
contract: (1) 
Sec- 


clause in a union 
jurisdiction of the federal court under 
tion 301 of the LMRA; (2) applicability of 
the United States Arbitration Act; (3) ap- 
plicability of the Norris-LaGuardia Act; and 
(4) applicability of appropriate state law 


arbitration 


and the court invalidated each defense 


A contract provided for the voluntary 
and mutual arbitration of grievances 
on an alleged breach of this contract, the 
union commenced an action for a mandatory 
injunction to compel the company to arbi 
trate a dispute for overtime pay. A district 
court dismissed the complaint for lack of 
subject matter, and 


Based 


jurisdiction over the 
because the complaint failed to state a claim 
upon which relief could be granted. This 
court relied upon the Supreme Court’s deci 
sion in the Association of Westinghouse Sal- 
aried Employees v. Westinghouse Electric 
Corporation case (27 Lapor CAses {[ 69,063) 

The majority opinion in the Westinghouse 
case held that Section 301 of the LMRA 
withholds from the federal district courts 
jurisdiction over suits by a labor union for 
The lower court 
that 
enforcement of 


employees’ unpaid wages. 
(district court) declared 
Westinghouse denied 
wage demands in an action based on Section 
301, enforcement of a contract to arbitrate 


since the 


case 


Arbitration 


with regard to alleged unpaid overtime pay 
must 


he ld 


ontract 


section of the law 


court 


based on the same 
denied Phe 

that state law 
B oBins 


and Ile 


also be district 


turther governs the « 


under Tennessee law executory 


contracts to arbitrate are not enforceable 


Finally, it was held that this action 
dispute, in 


prol ibite d 


growing ou i labor 


ase junctive relief is under 


the Norris-LaGuardia Act 
“We 


j 
asily 


think the problems involved are 
solved,” but the Court of A 


T 
: 
was not unequse 


pedal 
for the Sixth Circuit a] 
the task 
distinguished 


before it 


The court of appeals 


Westinghouse case from the one 
Buckeye). The Westinghouse « 
related only to the payment of back wages 


ontroversy 


The enforcement of an arbitration agree 
and the question o! 
The 
accruing to the em 
Local 205, 


Work 


ment was not sought 


arbitration was not raised rights set 
individual, 
The First Circuit in 
ectrical, Radio and Machine 
Electric Company 
(30 Lapor held that the 
effect of the holding by the 


Supreme Court was to eliminate from Sec- 


up were 
ployee 

United I 
ers of America v. General 
{ 69,908), 


Westinghouse 


CASES 


tion 30] jurisdiction over a complaint by a 
union which involves no more than a cause 
of action “peculiar in the individual benefit” 
or the 
ployee” or which arises from the individual 
and em 
that 


Was 


“uniquely personal right of an em 


between the employer 
ployee. The First Circuit concluded 
the decision of the Supreme Court 
not aimed at any cause of action or remedy 
pertains to a union and 
which an individual em 


contract 


that appropriately 
particularly one 
ployee may have no power to entorce 

The Buckeve case 
relief distinct 
sought in the 


union in the sought 
broader than, 
judgment, as 
They wanted to compel 
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and from, a 


money was 


Westinghouse case 





the use of a negotiating device agreed upon, 
arbitration. 

The company argued that enforcement of 
the arbitration provision would in effect be 
identical with a prayer for a money judg- 
ment. But the court of appeals held that 
though the union hoped that it would secure 
an award in its favor, it is rather that the 
bargaining feature, arbitration, be used as 
the basis for acquiring an award. The 
employer raised another defense, that the 
bargaining contract provides for voluntary 
arbitration. Arbitration which is court or- 
dered is not voluntary. The Sixth Circuit 
regarded the collective bargaining agree- 
ment like any other contract and as such it 
falls within the purview of Section 301 and 
is enforceable thereunder. 

The 


decide 


examined but did not 
and 


court next 
the applicability of state law 


arbitration enforcement. The court of ap- 


peals contended that in the absence of 
diversity of citizenship, state law does not 
apply. The employer had relied upon the 
Supreme Court’s decision in the Bernhardt 
v. Polygraphic Company case (29 LABor CASES 
{ 69,689). This was a case in which a suit 
was instituted in a Vermont state court and 
later removed to a federal district court on 
diversity grounds. The action was based 
upon an employment agreement and sought 
damages for discharge of the employee. 
The Polygraphic Company had hired the 
discharged employee in New York under a 
contract which provided that the parties 
submit any dispute which arises to arbitra- 
tion under New York law. The employee 
became a resident of Vermont and brought 
the action for damages in a state court 
there. After removal to a federal court 
on the grounds of diversity, the company 
moved for a stay in order that the dispute 
might be arbitrdted in New York. The 
district court ruled that the arbitration pro- 
vision was governable by Vermont law, not 
New York law. The Supreme Court held 
that since the right of arbitration owed its 
existence to the state, not the federal law, 
the local law governed. The Court held 
that the remedy of arbitration substantially 
effects the cause of action created by the 
state and that since this was a state-created 
right, the federal court did not allow arbi- 
tration where the state court would disallow 
it. The Sixth Circuit said that the Poly- 
graphic case had no bearing on the Buckeye 
case. 

The court of appeals scrutinized Section 
301 again saying that the Westinghouse case 
construed Section 301 solely with reference 
to a suit for payment of wages. “It did not 
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declare the meaning of the term ‘suits for 
violation of contracts between employer 
and a labor organization representing em 
ployees in an industry affecting com 
merce’. ” The Sixth Circuit in the 
absence of such a construction by the Su- 
preme Court adhered to its own 
decisions in Milk & Ice Cream Drivers and 
Dairy Employees Union, Local No, 98 7 
Gillespie Milk Products Corporation (23 
Lapor Cases § 67,518). There the court 
authorized an injunction for the enforce 
ment of substantive rights created by Se: 
tion 301 and applied that 
arbitration controversy. 
The court held that 
Buckeye case fell within the United St 
Arbitration Act the union had right 
remedies created by the federal act and no 
by the state. The court cited its previous 
decision, this time in Hoover Motor Expres 
Company, Incorporated v. Teamsters, Loca 
327 (27 Lapor CASES § 68,817). The em 
ployer in the Hoover case claimed that the 
the arbitratio: 


previous 


section to an 


circuit becaus¢ 


Ss and 


‘ 


which contained 
“contract of employment” and 


agreement 
clause was a 
therefore excepted from the operation of the 
United States Arbitration Act, but the 
Sixth Circuit reaffirmed its decision of 
the Hoover case in the Buckeye decision. The 
Hoover case ! 
the same court’s former decision in the 
Gatliff Coal Company v. Cox case (8 LABor 
Cases § 62,199). The Gatliff had no 
bearing, though, on the question of whether: 
a collective bargaining contract was a con 
“employment” under the Arbitra 
tion Act. The Gatliff involved an 
individual contract for instead, an 
clearly fell within the exception of the act 
The Sixth Circuit said anew that it did not 
cover a collective bargaining contract; the 
Gatliff supported the theory that a1 
individual contract for pay is a contract 

excluded from the benefit « 


A rbitra- 


decision in the was based o 


Case 


tract ot 
case 


wages 


case 


employment 
enforcement under Section 1 of the 


Act. 


Coming to the 
which prohibits the use of 
labor disputes, the circuit court heard the 
claim that this includes agreements to arbi 
trate as well and prohibits injunctive relief 
The court noted that the Norris-La Guardia 
Act did not include arbitration as i 
the transactions between employer 
labor in which injunctive remedies are pro- 
hibited and the act specifically includes a 
provision clearly evidencing approval oft 
the use of arbitration: “No restraint order 

shall be granted to any complainant 
to make every effort 


tion 
Norris-LaGuardia Act 
injunctions in 


one 0 


and 


who has failed 
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negotiation 
The court 


settle such dispute by 
arbitration.” 
asserted its Gillespie Milk 
that the Norris-LaGuardia 
district court 


labor contract, but 


voluntary 
again decision 
It was argued 
Act 
joining a violation of a 
the court of appeals held that the 


prohibited a from en- 
use ol 
the authorized for 
full enforcement of the 

Section 301 of the LMRA 


Che 


Circuit’s decision 


injunctive process Was 


rights created by 
First 


and 


court then reterred back to the 
in the Local 
the opinion of Chief Judge Magruder 
LABOR LAW JOURNAL, June, 1956, page 364), 
in which it was pointed out that the Norris 
Act eliminate 
labor 


ne 
c<UD Case 


(see 


designed to 


injunction, that 1s, an 


LaGuardia was 


the “usuz 
order which prohibits or restricts “uni 
conduct of either 


order to 


lateral coercive 
dispute.” An 
tration of the 


party to; 


labor compel arbi 


breach of a prior agreement 


to submit disputes to arbitration appears to 


be of an entirely different charactet 


recognized the contu 


applicability of 


First Circuit 


the cases as to the 
provisions ot the act 
that 
relief to be 


he anti-injunction 
| he First ( 
under 


ircuit determined in cases 
Section 301, the 
that established in the United 
Arbitration Act. See this court’s 
decisions in Newspaper Guild of Boston 7 
Boston Herald-Traveler (30 
LABor Cases § 69,909), and Goodall Sanford 
Incorporated v. United Textile Workers of 
Local 1802 (30 Lapor CASES 


arising 
supplied is 
States 


€ orporation 


America, 
€ 69,910). 


In gazing about for support, the Sixth 
Circuit found and noted with favor the de 
the Third Circuit in its decision 
Independent Petroleum Worker of 
New Jersey v. Esso Standard Oil Company 
case (30 Lapor Cases § 70,064) which held 
that a federal district court had jurisdiction 
Section 301 to 
formance of a provision in a collective bar 
between a union and an 


cision of 
in the 


under decree specific per 


gaining agreement 
employer which required them to negotiate 
a new job classification rate when the clas 
sification was established by management 
The Sixth Circuit aware that conflict 
exists on all the points adjudicated in this 
Buckeye, in other circuits 
and district courts not in 
with the Sixth Circuit as to the applicability 
of the Norris-LaGuardia Act are the Second 
Circuit decision in Alcoa Steamship Company 
Incorporated v. McMahon (16 LaBor Cases 
765,061) and a Wisconsin district 
decision in Steelworkers v 

(30 


was 
case, some of the 


Those accord 


court 
Gallan-Henning 
LABor C 


Manufacturing Company \SES 


Arbitration 


§ 69.872). Contrary to the 
that a 
a contract of employment ex 
Arbitration Act se¢ 


Furniture 


Sixth Circuit's 


holding collective bargaining con 
tract 1s 
cluded by the 
International l[ 
Workers of 
Company, In 
7 ot the 


- 
that 


not 
federal 
nion of United 
America v. Colonial Hardwood 
rporated (14 L 


Fourth ¢ 


pertormance 


Flooring ABOR 
Cases { 64,51 
the holding 

an arbitration 


ircuit ie 
specinc 
may be ordered by a 
court, the Tenth ¢ 
otherwise in Mercury Oil Refining ( 
v. Oil Workers International Union (19 LABOR 
Cases % 66,246) For those 
tions in 
LABOR LAW 


567 


clause 


federal ircuit has held 


mi pan 
federal jurisd 
sixth Circuit set 


1956, 


accord with the 


JOURNAL, September 


page 


Chickens Come Home to Roost 


Che promotion of a 

a New York automobile 

moted some labor troubles wl 
ht a 


unique arbitratio 


contract. This arbitrati 
the basis of a state court 
clearly illustrated the 


1 at the 


scope ol 
time the lim 
authority, Teamst 

Vanhattan, 31 


ane alm 
arbitrators’ 
z Caurysie 
{ 70,177 
Che 
vacancy in the 


Che 


man to replace the 


promotion of the salesman resulted 


in a used sales torce ot 


the dealer lealet hired new sales 


promoted man. How 


hiring of two new men meant that 
unit 


contract in 


ever, the 
increased by one 
effect 


“policy of the 


the bargaining 
Part of the 
provided it was the 


was 
union this 
time em 


ndiscriminately to increase ot 


ploye r not 
decrease the number 
in the 

determines to lang this 
Union t 
will be 


f employees presently 


bargaining Employet 


unit If the 
| 


policy 
notify the di 


change, if any, made 


rhe 
arbitration clause 


that a “Board of 


ntained an 
whicl expressly provided 
Arbitration shall 
add to or 


modity any of the 


same agreement also c 


have 


no power or authority to sub 


tract from ofr terms 
ot this 


change the 


agreement, or to establish « 


number of employees in_ the 


bargaining unit Any dispute submitted to 
the board of Arbitration on 


power o1 » rule 


which it has no 
shall be 
back to the parties without decision.” 

The 


bargaining 


authority t referred 


union claimed that the increase of the 


unit by one was a violation of 
the contract, and requested that one sales- 
man be fired and demanded that the dispute 
The 


dealer replied that under 
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be arbitrated 





the arbitration clause the hiring of the 
additional man was not a proper subject for 
arbitration. 

The with the automobile 
dealer. It court that the 
union wanted an arbitration board to estab- 
lish or change the number of employees in 
the bargaining unit. The express provisions 
of the contract exclude from the power of 
an arbitration board the precise question 
which would have to be submitted to the 
board. Accordingly the submission would 
be futile, said the court. However, this does 
not mean that the union can not avail itself 
of other remedies that may exist. 


court agreed 
seemed to the 


The union was estopped now from saying 
that the matter was subject to arbitration, 
the court in effect held. It took the parties 
at their words, which expressly limited the 
scope of the authority of the arbitrators, 
and their words were like chickens—they 
came home to roost 


More on Scope of Arbitration 


A discharge was not arbitrable under 
another unusual contract, this time in Cali- 
fornia, O’Mally v. Petroleum Maintenance 
Company, 30 Lasor Cases § 70,156. The 
question again was one of scope of arbi- 
tration. The Petroleum Maintenance Com- 
pany entered into a union contract which 
was to control the bargaining between 
parties. It was atypical industrial contract, 
in all respects but one, however. 

It provided for the arbitration of “dis- 
putes arising over the performance of this 
Agreement,” and promotions, layoffs, rehir- 
ing and vacations were specifically men- 
tioned. The contract was silent as to the 
arbitration of disputed discharges. It 
tained no reference to discharges at all. A 
union brought an action in a state court 
for an order to compel the arbitration of 
the alleged wrongful discharge of an em- 
ployee. The trial court ordered arbitration 
The company appealed, but the appeal was 
dismissed on procedural grounds, Corbett 
v. Petroleum Maintenance Company, 24 LABOR 
Cases § 67,775. The company had no other 
alternative but to go ahead with arbitration 
and to then appeal the final 


con- 


as ordered 
judgment. 

Arbitration resulted in an award reinstat- 
ing the discharged worker. The arbitrators 
declared that only by virtue of the order 
of the court did they have jurisdiction to 
hear and determine the question submitted 
to arbitration. The majority opinion of the 
arbitrators deemed the matter of discharge 
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not to be arbitrable. Their reasoning was 
that nowhere was there a limitation in the 
contract affecting management's right to 
discharge. More than a dozen items 
specified which were subject to arbitration, 
but not discharges. The grievance pro- 
cedure culminating in arbitration is appli 
to the designated subjects. As 


were 


cable only 
for the union contention that the remainder 
of the contract could be nullified, in the 
absence of such an implied limitation on the 
absolute power to discharge, the arbitrators 
said that: 

(1) The parties apparently chose to run 
that risk. 

(2) There was no claim that the company 
sought to evade its other contractual ol 
gations by effecting a discharge 

(3) The 
right of discharge may itself be the major 
into the 


absence of a limitation on 
reason for the employer entering 
agreement. 

(4) An arbitrator does not have the power 
to modify an existing agreement unless he 
is specifically authorized to do so. 

The 
company for the 
agreement stipulating that neither shall have 
deemed to have waived any rights 
given them by law. The California 
appellate court held that the trial court had 
erred in holding that the matter of dis 
charge was arbitrable. 

This court said, “A 
given to an instrument under guise of con 


submission was not binding on the 


parties entered into an 


been 
State 


meaning cannot be 
struction or explanation which is not to be 
instrument itself.” To arbi 
existing contract is one 


found in the 
trate under an 
thing, continued this court; to negotiate for 
an amendment to such a contract upon 
subsequent dissatisfaction over its provisions 
entirely An employer 
arbitration, be 


is another thing 
cannot, by means of 
forced into supplementing his contract by 
adding to its provisions things not even 
suggested in the original draft of his agree« 
ment. The appellate court held that a 
decision of arbitrators upon any question 
not referred to them by agreement of the 
parties is beyond, and in excess of, their 
authority. The court found no need, in light 
of this holding, to discuss the merits of the 
discharge by reason of the fact that the con- 
sub- 


such 


tract contained no provision for the 
mission of discharge of a union member to 
arbitration. 

The _ dissenting this 
because of its sound and logical reasoning, 
Had 


rather 


opinion in case, 


possesses a great deal of fascination. 
the subject been one of contracts 
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than the construction to be placed on an 
arbitration clause in a collective bargaining 
agreement, the dissent might well have been 
the majority opinion. 

The dissenting opinion readily admitted 
that the contract contained nothing about 
the discharge of an employee and that the 
scope of arbitration defined 
putes arising over the performance of this 
Agreement,” but that the contract contained 
an “implied covenant” against discharge and 
that it matter for arbitration 
dispute arising over the performance of the 


as “dis- 


was 


was a as a 
agreement 

“Mere silence,” the the 
lone dissenter, “does not ipso facto solve the 
problem of whether without 


cause falls within the catagory of a dispute 


said opinion of 


a discharge 
in the contract.” 

The initial application to 
tration contained an alternative prayer that 
the employer be directed (1) to proceed 
with the arbitration of the grievance of the 
discharged employee, and (2) to proceed 
with arbitration of the question of whether 
the discharge was subject to the arbitration 


compel arbi 


provision 

The 
arbitrated 
fully from an order which was unappealable. 
The appeal being dismissed, the company 
could do nothing save arbitrate in accord- 
ance with a provision of the contract which 
required that the dispute reduced to 
writing and submitted to the arbitrators in 
that manner. The company adroitly drafted 
an which was submitted to the 
arbitrators and which stated: 


trial court ordered the discharge 


The company appealed unsuccess- 


be 


agreenient 


(1) Employer asserted that the discharge 
was not arbitrable 

(2) 
tion, the discharge was for proper 


If the matter was subject to arbitra- 
cause 
The company was clearly under the obli- 
gation to arbitrate the second question but 
the first. Although not compelled to, 
employer specifically agreed to an 
f the question of arbitrability, 
before the court on 


not 
the 
arbitration o 
which the one now 


1s 


The employer's strategy was appal 
to the majority 
the 
arbitrate 


appeal 
ent to the 
It must be that 
knew it did not to 
question of arbitrability and that this phase 
of the lower trial court’s ruling would be 
reviewed later, but submission of that same 


dissenter if not 
compan) 


the 


assumed 


hav ce 


question “gave the defendant a second string 
to its bow,” that the arbitrators 
would rule with it on that question, arbitra- 
bility. The arbitrators did. 

The ol arbitrators felt 
were bound the court’s ruling anyway 
and proceeded with arbitration of the griev 
The lone believed that the 
was under no obligation to sub 
agreement 


a chanc 2 


majority the they 


by 
ance Voice 
company 
mit that question and its written 
to do so had the quality of being a voluntary 
to the extent 


been 


sane 
court 


arbitration of the issue 
that there had 


compelling arbitration 


never a order 

The company was likened by the dissent- 
ing judge in his opinion to a man who gives 
hand and takes witl 
Che entire procedure of the 
yt between 


with his right away 
his left hand 
company was 
inconsistent positions.” 
question (1), arbitrability, resulted 
ably, the company would have accepted with 
alacrity. This not being the it Was 
said by them to be outside the arbitrator's 
jurisdiction though by the com- 
pany’s specific agreement to submit to arbi- 
tration. It should be held that the written 
submission agreement was a voluntary sub- 
mission to arbitration of the question of 
arbitrability. That it was decided adversely 
by the arbitrators indicates that this appeal 
but an effort to review the merits of 
that award. 

Che 


parties 


“shifting 
If the arbitration of 


lavor 


one ‘ 


case, 


covered 


1s 


between the 
its own 


agreement 
fall upon 
reasoning 


arbitration 
must stand or 
terms. To allow the 
in the dissenting opinion, however fine and 
legally correct with application to the law of 
contracts, would distort the purposes of 
labor arbitration by insinuating into a voluntary 


adv anc ed 


relationship something which was not pfes- 
ent in the express agreement of the parties 


EMPLOYEE'S RESERVE 


“It may be interesting to speculate for 
a moment as to just how an employee’s 
reserve compares in dollar value with a 
reserve fund of capital. For instance, let 
us consider a young man who might 
reasonably expect to find regular employ- 
ment for a period of forty years at an 
of $100. For a 


average weekly wage 


Arbitration 


nonworking person to draw a comparable 
income from a trust fund—assuming 
that it earns interest at the rate of three 
per cent and that the principal also is 
to be used up over the period of forty 
years—an original capital investment of 
$120,000 would be required."—Paul L 
Poirot, Bargaining 
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History of Carpenters Union 

Empire in Wood. Robert A. Christie. Cor- 
nell University Press, Ithaca, New York. 
1956. 356 pages. $4.50. 

Differences which arise that 
sured in terms of money can 
conflicts over principles present 
problem entirely. 


can be meas- 
be settled but 
another 


Unions have been loath to relinquish 
their jurisdiction over jobs within the 
particular trade they represent. Robert A. 
Christie in his recent book examines the de- 
velopment of the Carpenters union against 
this backdrop of jurisdictional struggle between 
unions. 

Housed within the confines of this huge 
and sprawling union are_ millwrights, 
furniture workers, pile drivers and scores 
of other craftsmen with but one thing in 
common: Each works with materials that 
are now or were once made of wood. 
carpenter did the tasks 
of each of these craftsmen. Gradually 
new materials and changing techniques 
chipped one, then another of them from 
the main body of carpentry. As other 
trades came to embrace skills once per- 
formed by the carpenter, the Carpenters 
union refused to surrender its jurisdiction 
over these skills. To have done so would 
have meant virtual death to the union. 

The union jurisdictional struggle 
often lead to humorous extremes; unfortu- 
nately, the situation is more likely to have 
dire results. In England, a shipbuilding 
firm was engaged in a strike which lasted 
more than due to such a 
jurisdictional struggle. An American firm 
wanted the new banana boats it was or- 
dering to be lined with aluminium. The 
If aluminum is to be screwed into 
holes? 


At one time the 


can 


six months 


issue: 
wood, 
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who bores the screw 


We do, shouted the Amalgamated Society 
of Woodworkers, the Sheet Metal Workers 
union and the Ship Constructors and Ship 
Each argued with 
were into 
wood. Aluminium was the pivitol point 
and that was metal. The Woodworkers 
action was direct: They walked off the job 
After four weeks the shipbuilding yard 
awarded the Woodworkers the right to 
bore the three-quarter-inch screw 
after the Sheet Metal Workers had 
granted other concessions in lieu of 


association. 


logic. The 


wrights 


equal holes going 


holes, 
been 
this 


However, the Shipwrights claimed that 
were to be made they would 

The Woodworkers 
tools again. The yard re- 
taliated by canceling the award to them, 
and there the matter rests. All three 
unions are sticking grimly by their claims 
as a matter of “principle.” 


if any holes 
make them. 
down their 


threw 


Consequences: Some 400 welders, riveters 
and crane operators have been idled, beside 
the Woodworkers. 


finishing and the yard faces further layoffs 


Nine ships are awaiting 


and perhaps eventual shutdown. 


Another example of technological diffi- 
culties encountered by the Carpenters here 
at home occurred in California. This time 
the Roofers union contested job jurisdic- 
tion with the Carpenters. The subject was 
composition roofing shingles. The dispute 
arose because the Carpenters have juris- 
diction over wood shingles and the Roofers 
over work on tar and gravel The 
installation of composition shingles was a 
dispute and 


roc fs. 


long-standing jurisdictional 
the Carpenters had induced work stoppages 
for years even though the national joint 
board had ruled in favor of Roofers. The 
NLRB took cognizance of these recurring 
tactics of the Carpenters union which were 
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ordered an end to these 


Law Reports (Volume 


unlawful, and 
acts. (CCH LaAsor 
5). 7 53,903.) 

that though the 
Brotherhood as 


The writer concludes 
leaders refer to the United 
organization with so 


a cralit union, no 


varied a jurisdiction can be so classified. 


New Publication 


The United States Department of Labor 
Today. United States Government Print 
ing Office, Washington, D. C. 1956. 72 
pages. 65¢ 
The United States Department of Labor 
released a new publication designed to pre- 
a nontechnical, comprehensive account 
work past 


sent 


of the department's during the 


his publication, 
States Department of 
is similar in many respects to the 
ment’s 1954 annual report in that it describes 


entitled The United 
Labor Tod 


depart 


the activities of the department in a simple 


ut human and interesting fashion. It in 


cludes a number of case histories and anec 


and contains many photographs as 


dotes, 
well 

aimed at informing as many persons 
Labor Department’s 
conditions under 
work and 


It is 
as possible 
efforts to 

men 
ountry 


about the 
improve the 
which and women live in 
this { 
| 


The publication, which is in the form of 


a large, picture size magazine, is divided 
into six chapters, which include discussion 
of such subjects as income insurance, safety 
and health, migrant labor, law enforcement, 
child labor, employment problems of older 
workers, problems relating to the skills of 
our work international labor, labor 


1955 economy. 


rorce, 


legislation and the entire 


Disability Benefits 


Disability Retirement 


in Industrial Pension 
Industrial 
Economics 
Prince 


Plans. W. Michael Blumenthal 
Relations Section, Department of 
Princeton University, 
1956. 62 pages. $2 


and Sociology, 
ton, New Jersey. 

Total 
threatening 


hazard 
which 


disability is an economic 


permanent loss of income 
working population faces 


presently 


everyone in the 
W ork-connected 


workmen’s 


disabilities are 


covered by compensation and 


occupational disease legislation. However, 
not all occupational diseases are fully cov- 
ered and available benefits are frequently 
recognition of the 


inadequate. Growing 


Books . . . Articles 


problem is reflected in the increasing extent 
private industrial 


been extended to include at least some 


to which pension plans 


have 


degree of coverage for these cases. 


This study was undertaken for the pur 


pose of providing more information for 


company executives responsible for future 


planning in the 
It examines provisions, 


area of disability pensions 
practices and prob 
disability in 127 leading 
findings, in gen 
incidence of disability 


Measured as an 


lems concerning 
American companies. Its 
that the 


be en le Ww 


eral, are 
retirement has 
thousand employees 


exposure rate for each 


in different age groups, the average rate of 
1953 ranged from 0.1 per 1,000 
49 to 10.4 per 1.000 
Although the aver 


however, little uni 


disability in 
for workers below age 
for those over age 60 
age is low, there is, 
formity in retirement rates and the differences 
may be con 


more 


Various 
Disability 


between companies 
siderable retirement is 
likely to older 
threat throughout the 


Other factors, 


occur among workers, but 


it is a individual’s 


entire working life such as 


the average age ot the work rorce, type ot 
industry, and kind of work performed may 


also have an effect on incidence 


The development of sound private 
benefit programs for the 
totally disabled 


difficult 


public perma 
is impeded by 


nrst 


nently and 


a number of problems: «I he 


is the question of definition of what con 
total disal ility: the 
total disability in most cases is not 


third problem is 


stitutes second is that 
a truly 
insurable risk; the majo 
cost 


[his report concludes with the following 
suggested areas of improvement: improved 


programs to reduce the incidence of dis 
abilitv; better 


attention and researcl 


administrative techniques; 


more devoted to im 
proving life and health insurance protection 
disability and improved 


atter retirement 


coverage and benefits 


Executive Training 


Executwes: Making Them 
Dean Edwards. University 
Fourth Avenue, New York 16, New 


1956. 242 pages. $4 


Click Joseph 
Books, Inc., 404 
York 


prob- 
business 


seem to be botl the 
child of 


consultant to 


Executives 
lem and the 
Che author is attorney 
the Commerce and Industry 
the book is written out of his experiences 
in that capacity. No 
the book and not find situations analogous 
to situations and problems in his own busi- 
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problem 
and 
Association: 


executive can read 





ness. The author discusses these in anecdotal 
style pointing out rules tor recruiting, the 
creation of depth in executive talent, mak- 
ing them work together, and promotion. 
The book points out that a not-inconse- 
quential duty of an executive is to bring 
along a talented and satisfactory replace- 
ment for himself. 


Agricultural 
Collective Bargaining 

Labor Relations in Agriculture. Varden 
Fuller. Institute of Industrial Relations, 
201 California Hall, University of California, 
Berkeley, California. 1955. 46 pages. 50¢. 

Agriculture is an industry of widely scat- 
tered, small-scale employers in which casual 
and seasonal hiring of supplemental labor 
predominates. Wages, working conditions, 
and terms of employment for farm workers, 
unlike those of other major occupations in 
the United States, are not determined or 
significantly influenced either by collective 
bargaining or by legislative action. Farm 
workers are excluded from all important 
labor legislation such as the Fair Labor 
Standards Act, the Labor-Management Re- 
lations Act and the federal-state unemploy- 
ment insurance system. The content of 
“labor relations” in agriculture, therefore, 
is extremely meager. Yet organizations of 
employers and, to a lesser extent, also of 
workers have endeavored by concerted 
action to influence the economic environ- 
ment of employment. These organizations 
have arisen from the outside of agriculture; 
they have also developed as self-initiated 
movements from within groups of farmers 
and farm workers. The uncertainty of a 
labor supply to save a perishable crop and 
the uncertainty of obtaining enough em- 
ployment to earn a living are reciprocal 
hazards upon which the respective parties 
may be impelled to seek group action. The 
author traces the largely unsuccessful his- 
tory of the labor movement among agricul- 
tural workers and in some cases relates the 
developments to corresponding events in 
the development of unionism to nonfarm 
industries. 

At the present time, there are two changes 
under way that may alter employment prac- 
tices and labor relations of agriculture. They 
are the mechanization of hand labor tasks 
and the settling down of migratory and 
itinerant workers. However, there are also 
tendencies and forces opposing these equal- 
izing forces. These forces stem from the 
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sustained high level of nonagricultural em- 
ployment opportunities and the continuing 
influx of foreign labor supplies, for agricul- 
ture is privileged to obtain contract labor 
under waiver of the immigration laws that 
allows the temporary admission of other- 
wise inadmissible aliens. This factor gives 
agriculture an elastic labor supply. “In 
consequence, the forces toward equality are 
effectively opposed by powerful forces for 
disequality, and the disparities of agricul- 
tural employment are not likely soon to be 
removed.” 


West Coast Bargaining 


Collective Bargaining in the 
Metals Industry. Vernon H. Jensen. Institute 
of Industrial Relations, 201 California Hall, 
University of California, Berkeley, California. 
1955. 69 pages. 50¢ 


Nonferrous 


Collective bargaining in the nonferrous 
metals industry has developed in an environ- 
ment of somewhat unstable and rival union- 
ism. This subject must then be viewed as 
a study of collective bargaining under con- 
ditions of unstable and uncertain unionism 
This instability was a product of employer 
opposition, structural characteristics of the 
industry, economic difficulties and poor em- 
inadequate union 
The latter in- 


ployment opportunities, 
finances and rival unionism. 
stability was a product of internal union 
dissension. The nature, 
structure and history of this labor move- 
stresses the importance of the 


author gives the 


ment and 
New Deal, wartime and postwar periods 
to labor. 

What is needed in the industry is time to 
practice collective bargaining under stable 
and responsible unionism. Worker-employer 
relationships can preserve and protect the 
rights and dignity of all concerned, but this 
is the hope of the future. The reality is one 


of complex uncertainties. 


Nonfactory Unions and the Future 


Nonfactory Unionism and Labor Relations 
Van Dusen Kennedy. Institute of Industrial 


Relations, 201 California Hall, University 
of California, Berkeley, California. 1955. 45 
pages. 50¢. 

Labor organizational activity may be 
arbitrarily divided into factory and 
factory. It is partly.a distinction between 
nonmanufacturing and manufacturing indus- 
try, especially between service industries 
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non- 





and heavy manufacturing; partly between 
unionism; partly be- 
enterprise; partly 
regional or na- 


industrial 
tween small and large 
between local market and 
tional market conditions. Nonfactory unions 
dominate the labor movement on the Pacific 
One is the industrial 


craft and 


Coast for two reasons: 
composition of the coastal economy; con- 
wholesale and retail trade, the 
and government account for 
higher relative concentrations of 
employment in the Coast 
pre- 


struction, 
services sig- 
nificantly 
nonagricultural 
states. The 
dominance of nonfactory union membership 
is that the labor movement has penetrated 
industries in these 


second reason for the 


the nonmanufacturing 
states more successfully than in the nation 
as a whole. 

Two conditions confront most local unions 
Their members are 
widely many different 
of employment and they deal with a large 
number of different Another 
characteristic is that each local embraces a 
great diversity of job and employment con 
ditions. Also, have a 
much greater variety of human contacts on 
the job and there is constant interchange 


in these industries: 


scattered at places 


employers 


nonfactory workers 


with the consuming public; thus the mem- 
frequent contact with members 
The author gives 
these nonfactory 


bers are in 
of other local 
characteristics of 


unions. 
many 
local unions, such as size, importance and 
internal relationships, and then the related 
f union-management rela- 
industries 


characteristics of 
tions in the nonfactory 

Nonfactory unionism and labor relations 
and significant phenomena 
in the present labor scene. The 
is that they will grow in future importance; 
it is to these industries that American union- 
ism must look for future expansion. 


are distinctive 
conclusion 


New York Wages and Hours 


Wages and Hours in the Retail Trade In- 


dustry in New York State, 1955. New York 
State Department of Labor, Division of Re- 
search and Statistics, 80 Centre Street, New 
York 13, New York. 1956. 75 pages 

Retail trade is one of the largest 
ployers in New York State; it employs as 
many workers as the total of all other in- 
dustries to which the New York State mini 
For the 
New 


zones—zone 


em- 


mum wage law has been applied. 
this census, the State of 
York was divided into three 
one, New York City; zone two, all 
with a population of 10,000 or more; and 
zone three, the remainder of the state. All 
figures are given in reference to these zones 


purposes of 


cities 


Books . . . Articles 


to give a representative sampling of workers 
under differing conditions. A tremendous 
number of facts and figures on hourly earn- 
ings, hours worked, overtime policy and 
weekly earnings are given in the thoroughly 
documented text, appendix and tables of this 
publication 


English Profit Sharing 
Profit Sharing Trends 
Sharing Industries, 337 
Street, Chicago 6, Illinois. 


Council of Profit 
West Madison 
April, 1956. 
Profit sharing is regarded throughout the 

world as a key to industrial teamwork. It 

is important for profit sharers to know how 
carried out and what is 
said about it in other countries. To view 
the international picture of profit 
this issue of Trends is devoted to the first of 

British viewpoint. This issue 

British industrialists 

and its 

Sharing 


profit sharing is 


sharing, 


a series—the 
contains articles by many 
profit sharing 


Profit 


on their opinions of 
effects on their 
Trends is published monthly. 


businesses. 


California Compensation 


Rehabilitation Under Workmen's ( 
sation in California. Lisbeth 
Reprint No. 58. Institute of Industrial Rela- 
University of California, Los Angeles 
1956. 


ympen 


Bamberger. 


tions, 
24, California 

Rehabilitation means the restoration of a 
handicapped person to the fullest physical, 
and 


Ten pages 


mental, social, vocational economic 
usefulness of which he is capable. Rehabil- 
itation services for injured workers in Cali- 
fornia fall into two vocational 
rehabilitation and physical 
each with its distinct institutional and legal 


Those California workers who 


categories, 
rehabilitation, 


framework. 
rehabilitation 
Bureau of 


receive vocational services 
obtain them through the Voca- 
tional Rehabilitation, an agency of the State 
Department of Education, financed by both 
state and federal funds. Physical rehabil- 
itation of injured workers is provided for 
in the compensation law as part of the 


which are the responsi- 


unlimited benefits 
bility of the employer. 

Major changes 
workmen’s compensation in 
be a vital demonstration of the ability of 
responsibilities which 


made before 


California can 


must be 


society to meet the 
it has assumed toward those who produce 
The integration of rehabilitation 
System can 


its goods, 
into California’s compensation 
be the impetus which will make workmen’s 
compensation in this jurisdiction a program 
which is fashioned in response to a realistic 
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appraisal of needs and cognizance of mod- 
ern methods of meeting these needs. 

This booklet is reprinted from Jndustrial 
Medicine and Surgery. 





ARTICLES 





Compulsory “Freedom” to Join a Union 
The former dean of the Duke Uni- 


versity Law School, who had been general 


counsel to the Wabash Railroad for five 
years before that, has examined a Supreme 
Court decision which upheld the union shop 
statute. In the closing days of the October, 
1955 term, the Supreme Court of the United 
States handed down a decision which marks 
a milestone in the checkered history of the 
protection of personal liberty under the 
Bill of Rights of the Federal Constitution. 
In Railway Employes’ Department, AFL vw. 
Hanson, 351 U. S. 225 (1956), the Court held 
for the first time that a man may be com- 
pelled under an agreement authorized by 
federal statute to be a member of a private 
organization as a condition of employment. 
It sustained the “right” asserted by unions 
under such an agreement to force workers 
to belong to a union and comply with its 
requirements at least to the extent of pay- 
ment of initiation dues and 
ments, leaving for future determination the 
extent to which further requirements may 
be imposed. 


fees, assess- 


The author believes that the full implica- 
tion of the action of the Court in relegating 
the question of whether the individual 
liberties involved should be respected to 
the determination of Congress on the grounds 
that policy cannot be appreciated except upon 
consideration of a number of 
previous decisions regarding the funda- 
mental importance of the right to work 
in ordinary occupations of life protected 
by the Fifth Amendment, the basic im- 
portance of the freedom of association by 
the First Amendment and the amenability 
of Congressional enactments under the com- 
merce power to the Bill of Rights. 


review and 


The Court acknowledged that the Fifth 
Amendment guarantees a right to work in 
the ordinary occupations of life. Indeed, con- 
tinued the dean, it could not have done other- 
wise. However, even here the Court returned 
to the area of policymaking, saying Congress 
“might well believe that [the union 
shop] would help insure the right to work 
in and along the arteries of interstate 
commerce.” By this treatment, the Court 
has advanced a new and totally different 
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concept of the right to work. Heretofore, 
it has always been understood that it is an 
individual liberty of the highest order, not 
a social principle of very vague limits and 
even more unclear application —McClain, 
“The Union Shop Amendment: Compulsory 
Freedom to Join a Union,” American Bar 
Association Journal, August, 1956 
Productivity, Not Unions, Raise Worker’s 
Wages * «+ OM people work Most 
people work for wages. Most people who 
work for wages are interested in getting 
higher wages. Getting this wage increase 
seems to be less difficult than 
people to agree on what or who is respon- 
sible for the general increase in wages that 
workers have received in the past 150 years 
An economist, Neil Carothers, Dean 
Emeritus, School of Administra 
tion, Lehigh University, expresses the be 
lief that organized labor has relentlessly 
and falsely spread the jdea that they, unions, 
have raised the general level of wages, that 
a raise in the wages of one group helps 
all other groups as well and that manage- 


getting 


Business 


sets wages and that these are set at 
Economics is a 


ment 
the lowest level possible. 
science but, as the author admits, an inex- 
act one. 

The American industrial 
balance of forces, all joined together in “pro 
This system is automatically re- 
contributor his 


System 1s a 


duction.” 
warding. It pays each 
proper share based on his contributions to 
the total product. Since wage earners are 
the majority of all workers and a majority 
of all consumers, the system in the main 
is one in which wage earners by their choice 
of goods and services actually decide what 
wage earners should 
this system 
proper 


wages all groups of 
receive. Left alone, 
wage earners their 
supply and demand. It is 
ductivity of the worker to which the author 
attributes the rise in wages which workers 
have experienced. This increase in pro- 
ductivity per worker is made possible by 
the improvement in machinery and not by 
any increase in the ability or skill of the 
worker. Wage America are 
due to this increased efficiency of equip- 
ment and managerial ability despite the de- 
clining effort of labor and unions, their claims 
to the contrary. 

The writer concludes that if unions were 
necessary for increased wages, then the un- 
organized two thirds of labor would have 
been on subsistence levels for the last 100 
years.—Carothers, “Unions Lower Wages,” 
The Commercial and Financial Chronicle, July 
19, 1956. 
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wage, set by 


increased pro- 


increases in 
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Meetings of Labor Men 
AFL-CIO Conventions.—October 1: Ken- 


tucky State Federation of Labor, Paducah, 
Kentucky. October 1: Minnesota State Fed- 
eration of Labor, place not definitely set. 
October 1: Chemical Workers International 
Union, Buffalo, New York. October 5: New 
Mexico State Federation of Labor, place not 
definitely set. October 8: Nebraska State 
Federation of Labor, Hastings, Nebraska. 
October 8: Bricklayers, Masons, etc., Seat- 
tle, Washington. October 15: Cement, Lime 
& Gypsum, etc., Buffalo, New York. Octo- 
ber 15: Hod Carriers, Building, etc., Chicago, 
Illinois. October 15: Marine & Shipbuild- 
ing, ete., Detroit, Michigan. October 15: 
Postal Transport Association, San Fran- 
cisco, California. October 16: Air Line 
Dispatchers, Miami, Florida. October 18: 
Oklahoma State Federation of Labor, Law- 
ton, Oklahoma. October 22: Alabama State 
Federation of Labor, Montgomery, Ala- 
bama. October 22: Alaska State Federation 
of Labor, Ketchikan, Alaska. October 24 
Bakery & Confectionery Workers, San Fran- 
cisco, California. October 27: Rhode Island 
State Federation of Labor, Providence, Rhode 
Island. October 28: American Federation 
of Grain Millers, Seattle, Washington. Meet- 
ing during the month of October, but for 
which no date has been set: Bridge & Struc- 
tural, etc., Washington, District of Columbia 
Cigarmakers’ International Union, Chicago, 
Illinois. National Maritime Union, New 
York City, and Textile Workers, New York 
City. 

University of Minnesota.—The Minnesota 
State Conference on Indusirial Relations 
is to be held at Hibbing, Minnesota, October 
25-26, 1956. It is held in cooperation with 
the representatives of the Mesabi iron range 
mining companies, the AFL-CIO unions of 
the Mesabi range and the Northern Min- 
nesota Chambers of Commerce. The Con- 
ference is sponsored by the University of 
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Minnesota, Center for Continuation Study, 
Industrial Relations 


fee and tuition is $8.50 


Center Registration 


Election Day 


State registration dates and state time- 
off-to-vote laws shown. 


100 million Ameri 
cans potentially eligible to vote on Novem 
One 
of the reasons that so many people fail to 
their that 
not complied with state registration require 
ments. A total of 39 states still afford the 
citizenry a chance to register to vote 


Though there are over 
ber 6, probably only half of them will 


exercise franchise is they have 


first Tuesday after 


in November, each year 


Election day is the 
the first Monday 
Unfortunately this day is always a regular 
work day. That fact 
another deterrent to the exercise of 
peoples’ right to vote. In an attempt to 
this situation, 27 


alone proves to be 


large 
remedy states have recog- 
nized the problem faced by a worker who 
may have to leave his job temporarily if 
he is to vote, and provided by law that he 
is entitled to time off from work to vote 
Those states which have such statutes are 
Alabama, Arizona, Arkansas, California, 
Colorado, Illinois, Indiana, lowa, Kansas, 
Kentucky, Maryland, Massachusetts, Minne- 
sota, Missouri, Nebraska, Nevada, New 
Mexico, New York, Ohio,-Oklahoma, South 
Dakota, Utah, West 


Virgina, Wisconsin and Wyoming. 


Tennessee, Texas, 


In all but four of these states the time 
off to vote applies to all employees entitled 
to vote. Alabama limits the benefits pro- 
vided by its time-off-to-vote law to workers 
in counties between 75,000 and 130,000 
population, while Arkansas, Indiana and 
Massachusetts extend their benefits only to 
employees in 


factories or other specified 


industries. 
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Final Registration Dates 


October 26 

October 1 

October 1: Poll Tax 

October 22 — 

October 13 

October 20 

October 6 

November 3 

October 8 

October 8 

October 27 

October 16: Kansas City, 
Wichita and Topeka 

October 26: all others 

October 6 

October 22: 
30,000 

October 29: cities of 
25,000-30,000 

October 30: cities of 
10,000-25,000 

October 9 

October 5 

October 8 

October 16 

October 10: Kansas 

October 13: St. Louis 

October 26 

October 6 

November 3 

October 8 

October 8-13: 
City 

October 27 

No statewide registration 

October 26 

October 6 

October 6 

October 29 

October 17: 
25,000 

October 27: all others 

Poll Tax 


emption is evidence of 


Alabama 
Arizona 
Arkansas 
Colorado 
Connecticut 
Delaware 
Florida 
Idaho 
Illinois 
Indiana 
lowa 
Kansas 


Louisiana 


Maine cities over 


Maryland 
Massachusetts 
Michigan 
Minnesota 
Missouri City 
Nebraska 
Nevada 

New Hampshire 
New Mexico 
New York New York 
North Carolina 
North Dakota 
Oklahoma 
Oregon 

South Carolina 
South Dakota 


Tennessee counties over 


Texas receipt or ex- 
right to vote 

October 31 

None required 

October 6 

October 6 

October 6 

October 24 

October 22 


Utah 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 

W yoming 





Although the laws vary from one state 
to another, they usually follow a general 
pattern, declared the United States Depart- 
ment of Labor in its annual bulletin, “Time 
Off For Voting Under State Law.” The 
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bulletin states that an employee who is 
entitled to vote may upon prior application 
to his employer absent himself from his 
job for a specified period of time without 
deduction from wages. The 
time is designated by the em 
provide penalties in 
employer refuses the 


penalty or 
amount of 
ployer. These laws 
instances where an 
privileges conferred by these state laws. 


Time off to vote presents a number of 
problems to labor and 
most important of which are 


Does the employer 


management, the 
the economic 
aspects of these laws. 
have to pay the worker 
Management wants to know if it has 


for time off to 
vote? 
to, in fact, subsidize the employee's right 
to vote by paying him for the time off spent 
in exercising that right. Labor wants to 
know if it has to pay, in effect, for the right 
to vote by losing wages if time off to vote 
is lost time not paid for at all. 


The employer is expressly prohibited from 
making deductions from his employees’ wages 
time they are authorized to be 
absent to vote in 14 Arizona, Cali 
fornia, Iowa, Kansas, Minnesota, Missouri, 
Nebraska, Nevada, New York, South Dakota, 


Tennessee, Texas, Utah and West Virginia 


for the 
States 


In California, time off to vote for whicl 
paid by the employer is 
than hours. In 
this prohibition, pay- 
does not 


must be 
limited to no more 
and Utah 
time off 


wages 
two 
Colorado 


ment for spent voting, 
paid on an 


Missouri ex 


workers who are 
The State of 
that the employee 
entitled to 
provisions in the laws 


apply to 
hourly basis 
pressly provides must 
actually vote to be 
benefits. The “pay” 
of Illinois and Kentucky were held uncon 
stitutional, the Kentucky provision in J/lino 
Central Ratl Road Company v. Commonwealth, 
13 Lapor Cases § 64,134. Alabama and Wis 
consin allow deductions to be made for that 
time actually lost by the em- 
ployee in taking time off to The 
Wyoming law allows a worker to take one 
hour off to vote without penalty, provided, 
that he votes. But the remaining 
Arkansas, Indiana, Maryland, 
Massachusetts, New Ohio 
Oklahoma—are silent as to whether or not 
are prohibited or permitted 


any Stat 


amount of 
vote. 


that is, 
seven states 


Mexico, and 
wage deductions 


The State of 
suspension of work after 4 p. m. in 


Arkansas provides for the 
order 
that employees have ample time to vote. 
California provides as much time as will, 
when added to an employee's voting time 
outside working hours, enable him to vote. 
the opening of the 


hours between 
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Time Off to Vote Under State Law 

Vust 

Must Employee 
Hours Employee Give 

State Allowed Be Paid? Notice? 
Alabama No No 
Arizona Yes Yes 
Arkansas No No 
Yes Yes 


Colorado Yes 
Illinois No 
Indiana No 
Yes 


California 


low a 


Kansas 
Kentucky 
Maryland 
Massachusetts 


Minnesota 

Missouri 

Nebraska 

Nevada 

New Mexico 

New York 

Ohio 

Oklahoma 2 or more 


Yes 
Yes 


South Dakota lto2 
Tennesse¢ lto3 
Texas 

Utah 2 Yes 
West Virginia Yes 
Wisconsin 3 No 
W yoming l Yes 


3 or more 





beginning of his work 
end of his 


voting polls and the 
shift or 
shift and the close of the polls is the stand 
ard. Minnesota specifies that workers may 


four hours between the 


themselves for voting 
the forenoon. Ohio 


amount of time allowed to be taken off to 


absent purposes in 


specifies no specific 


vote; however, discharge of an employee 
who threat to 
reasonable amount of time was taken off to 
vote is unlawful. Similarly in Texas no 
specific time is mentioned, but the attorney 


general has ruled that no time off need be 


votes or do so because a 


given if the employee has sufficient time to 


vote outside working hours. 


The State of Nevada provides employees 
time off to vote in circumstances in 
which they do not have “sufficient time” 
to vote before or after working hours in 
which case they may be granted one to 
three hours depending upon the distance of 
the polls from place of employment. In 


with 


Rank and File 


Iowa, an employee may have as much time as 
that added to his 
time, will give him three consecutive hours in 
which to vote. The is true of Missouri 
South Dakota provides that 


consecutive 


which, when nonworking 


Salle 
F 
and Tennessee 


if the polls are open tor two 
hours during nonworking time the employee 
‘ 


shall have been afforded an opportunity to 


vote without any time off 

od deal 
Both 

specific labor 


Whether 


exists < such, neither 


Labor and management have a go 
election 


adopted 


at stake in the coming 


political parties have 
planks in their campaign platforms 
vote 


or not a labor 


party wishes to lose it if it does exist 


These labor planks (see LABor LAw JOURNAL, 
579) do illustrate a 


sept mbe f. 1956, page 


important point which may have been ovet 
looked by either labor or 
Both 


pledge the 


management 


parties, Democratic and Republican, 


or coverage 


existing federal 


further extension 
and entorcement ot 
rhis 


extent by the money appré 


statutes will be made possible 


very large 


tions 


voted by Congress. It is 


appropriations that the adminis 


cies charged with carrying 


dependent. Consequently, the election 


and Congressmen will loom im 


both 


~enators 


portant to labor and management it 


the declared policies ot either party are 


be carried out 


He ale \ 
Stand 


Walsl 
Fair Labor 
Act, the Cope 
Miller (Heard) Act as 
recently Federal Aid 
1956 will depend on the 


enforcement of the 
Act, the 


Davis- Bacon 


The 
Public Contracts 
ards Act, the 
land Act 
well as the 
Highway Act of 
budget 


and the 


passed 


granted the Depart 


Wages and Hours 


appropriations 


ment of Labor and its 


Division 
Na- 


Labor 


relations laws, the 
and the 
Act depend upon the 


Che federal labor 


tional Labor Relations Act 
Relations 
National 


,oard to handle the cases brought before it 


Management 
ability of the Labor Relations 
In the past, the Board has curtailed its ju 
risdiction by self-imposed jurisdictional yard- 
sticks, because of its lack of administrative 
ability to handle the work load. Money will 
make a difference in the effectiveness of the 
Board and its impact on labor and manage- 
ment, and Congressional appropriation may 
very well be the means by which labor or 
management can effectuate best their par- 
ticular policies. 


made is that 
Statutes must 
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Another consideration to be 


any amendment to existing 





emanate from Congress and there again 
whatever the chief executive may desire will, 
to a large extent, be dependent on the sup- 
port he can raise in Congress. 

Whether labor 
and distinct from all others, can be argued 
back and forth, but one thing is certain, the 
recently merged AFL-CIO and its Commit- 
tee on Political Education is playing a 
larger role in this election than at any time 
heretofore. No doubt the interests of busi- 
and management will also try to in- 
fluence as many votes as possible. All in- 
dications point to one thing, everyone is 
trying to “get the vote out,” but getting 
the vote out is no assurance to anyone that 
the vote will be “delivered.” 


votes as labor, separate 


ness 


“ 


State “right to work” laws, which usually 
generate so much activity on the part of 
labor organizations and business lobbying 
groups, are waging a strong fight in Ne- 
vada and Washington. Repeal in Nevada 
and approval in Washington are up for 
decision in the forthcoming election 


Workmen's Compensation 


Federal benefits for longshoremen have 
increased under new law, but state 
benefits lag behind. 


President Eisenhower has signed into law a 
bill, Public Law 803, which amends the 
Longshoremen’s and Harbor Workers’ Com- 
pensation Act—the first such amendment 
to the act since 1948. The amendment 
boosts workmen’s compensation benefits for 
thousands of longshoremen and harbor and 
ship repair workers covered by the act 

The major improvements provided were 
a shortening of the waiting period before 
benefit payments were made from seven to 
three days and a lowering of the disability 
period before payment of the waiting period 
from 49 to 28 days. An increase in the 
minimum weekly payment for total disabil- 
ity was made—from $12 to $18 with the 
This 
total 


maximum increased to $54 from $25 
increase was reflected in the new 
maximum compensation to be received for 
all injuries other than death or permanent 
total disability, from $10,000 and $11,000 
to a flat $17,280. However, there is no limit 
on payments for death or permanent dis- 
ability injuries. 

In the computation of death benefits, the 
maximum average weekly wage will be con- 
sidered to be $81 and the minimum, $27. 
Formerly, the maximum was $52.50 and the 
minimum was $18. An increase was made 
in the number of weeks of scheduled com- 
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nl 


RE 


7 her Cc 
main- 


pensation for loss of limbs and eyes. 
was an increase in the subsistence or 
tenance allowance for employees undergoing 
rehabilitation, from $10 to $25 a week 
Some labor sources have hailed the pass 
age of this amendment to the Longshore 
men’s and Harbor Workers’ Compensation 
Act as a adoption by 
states of their 


forerunner of the 
benefits in 
and 


these increased 
compensation 
actively for 


have 
this 


workmen's laws, 


campaigned passage of 
amendment. 

coverage ol 
under 


The new law provides for the 
American citizens working for 
government contract outside the continental 
United States and all privately employed 
workers within the District of 
The bill was approved and became effective 
July 26, 1956. 


firms 


Columbia 


AFL-CIO Financial Statement 


Fiscal report of newly merged labor 
federation shows organization's shape 
and financial power. 


June 
made 


statement, dated 
AFL-CIO 


operation in- 


A recent financial 
30, 1956, of the merged 
after only months of 
dicated that the labor organization was in 
sound financial condition. The federation’s 
net worth was $4,733,670.73 and its income 
for that period was listed as $5,562,467.05, 
according to the September 

Federationist, the 
magazine 


seven 


issue of the 
American AFL-CIO 
monthly 

At the time of the merger, 
1955, the old American Federation of Labor 
had a net worth of $3,426,573.50 and the old 
Congress of Industrial Organizations had a 
net worth of $2,403,473.14 The financial 
report of the AFL covered the period July 1 
to December 5, 1955. It showed that the 
AFL had an excess of $328,955.23 of income 
over expenses. The CIO, during its last 
fiscal period from October 1 to December 5, 


December 5, 


1955, had an excess of expenses over income 
amounting to $164,548.18. 


Expenses during the period from “merger 
day” until June 30, 1956, amounted t 
$5,720,186.26 for the AFL-CIO. This in 
dicated that expenses during the important 
formative stage of the new federation were 
$157,719.21 greater than income, but not as 
much as some observers expected, noted the 
labor monthly. 

On June 30, 1956, the total assets of the 
AFL-CIO amounted to $8,330,747.40, and 
total liabilities ran to $3,957,076.67 
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that peaceful picketing is not exempt from 
the National Labor Relations Act 
although not necessarily the only 


where an 
objective, 
objective, is to induce or to encourage con- 
certed action by employees of a secondary 
employer. This court also held in NLRB v 
General Drivers, Warehousemen & Helpers, 
Local 968, 28 Lapor C { 69,396, that 
peaceful picketing upon common premises 
primary em- 


ployer is the NLRA. 


The Local 728 case was like Meatcutters 7 
NLRB, 30 Lapor Cases € 70,061, said the dis 
trict court, was decided by the Dis- 
trict of Columbia Court of Appeals. There 
the union had a labor dispute with a whole- 
the 


individual meat buyers, employees of sec 


ASES 


solely against the 


still 


directed 


lawful under 


which 


sale meat dealer and union contacted 
ondary employers, to induce them in behalt 
of their employers, retail stores, not to buy 
from the principal employer who was being 
picketed. The District of Columbia Court 
ot Appeals held that these 


not incidental to 


appeals to the 


employees were primary 
picketing. 

before the same court, the 
umon adopted a tack. They 
that the appeals made to employees who did 
the for their employer's 


retail 


On rehearing 
new claimed 
purchasing 
markets were in 


meat 
effect manage- 
The 
em- 
their 
unsuccess 
these 

not 


meat 
ment personnel rather than employees 


court had previously said they were 


ployees even if they were agents of 
employers. The union 
fully but nonetheless skillfully that if 


meat they 


argued 


agents were 


would 


buyers were 


employees and there have been no 
unlawful boycott, employees of an 
other employer had to be induced to act in 


The court classed the buy- 


since 


such a bovcott 
‘rs as employees, since there was enough 
evidence to support the NLRB finding that 
the inducement was directed towards them 
in that capacity (Meatcutters, 1 88 v 
VLRB, 31 Lapor ¢ ASES © 70,214) 

Had the union merely picketed close to 
the trucks of the struck trucker when they 
were at the loading docks of other employ- 
ers and customers, with signs that painstak- 
ingly disclosed that the dispute involved the 
principle only, then it would not have been 
Such “roving 
situs” picketing is lawful even if employees 
of the struck trucker’s customers 
to load or unload the trucks because of their 
line. But 


ocal 


a violation of the federal act 
refused 
unwillingness to cross a picket 


Labor Relations 


stated that other facts existed 
which belied this and did not rule upon the 
NLRB 


pic keting—that the 


the court 


policy of the with regard to “roy 


ing situs” 


primary em 


ployer had a separate place of business at 
which the union had an adequate chance to 


Whether or not the 


spent by the 


picket period of time 


this terminal was 


drivers at 


purpose of peaceful picket 


adequate for the { 


ing was not decided, either 


Injunction Enjoins 
“Secondary” Picketing 


Another district court, this time in Nebraska, 


issued a temporary injunction against a 
leamsters local, pending an NLRB hearing 
on secondary boycott charges. (Sperry 7 


Teamsters, Loca 554, 31 LABOR CASES 


{ 70,176.) 
both common car 
and fled a 
the National Labor Relations Board alleging 
had 


The uni 


[wo trucking outfits, 


riers interliners, charge with 
labor 
both 


union as the col 


that a union engaged in untat 


practices m had tried to force 
shippers to recognize the 
their 


lective bargaining 


but at no 


representative yt 


employees, time was the union 


certihed as the representative of the em 
ployees. In furtherance of its aim, the union 
picketed the terminals of both shippers, and 
also pic keted at the premises of some ol the 
other carriers and customers with which the 


do business. The union has 


two interliners 
appealed to employees of secondary em 


ployers not to accept, handle or work on 
freight which had been picked up by either 


struck shipper 


guilty of vio 
lating provisions of the 
National Labor Relations Act and restrained 


the commission of these acts until such time 


Che court found the union 


secondary boycott 


Board can adjudicate the matter in 


rhe 


union had as an objective 


as the 


volved in this findings of fact 
that the 


of its secondary 


case, 
showed 
boycotting that other em- 
ployers cease doing business with the ship 
either or both of them 
with the 
representative ot 


pers and thus force 
union as 
collective the 
employees of either or both picketed shippers 


to recognize or bargain 


bargaining 


These two cases, Local 554 and Local 728, 
illustrate an organizational technique in which 
to bear on a primary 


pressure is brought 


employer by a threat of or actual pressure 
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being brought upon him by customers and 
those with whom he business. The 
courts have indicated that if this is merely 
an incidental result of an otherwise lawful 
picketing procedure then and then alone 
will it be condoned as lawful and not a 
violation of the secondary boycott 
the federal labor statutes. 


does 


pro- 


visions of 


Bait for Fishing 


A fishing trip is an attempt to catch any- 
thing—even fish, if they are available. Be- 
fore you begin to fish, though, you have to 
“cut bait.” Collective bargaining is like this 
hook-and-line pastime. Just as this activity 
requires two parties—fisherman and fish— 
so is it necessary to have two to “bargain,” 
but that that either party 
need play the part of a “fish.” Yet manage- 
ment, in a number of instances, has lost the 
quest in the stream of “good faith” merely 
by refusing to cut a little bait for the hook. 


does not mean 


The National Labor Relations Board has 
ruled that a company did not meet the 
requirements of bargaining in good faith 
when it refused to substantiate its claim 
that it could not afford to pay a wage de- 
mand made by a union (B. L. Montague 
Company, CCH Lasor LAw Reports (Fourth 
Edition), Volume 5, § 53,966). This was 
one of the first opportunities the Board had 
to apply the guides enunciated by the Su- 
preme Court in the Truitt case (30 Lapor 
Cases {§ 69,932), in which inability to pay 
was raised and no evidence produced to sup- 
port this contention. 

Usually what happens in this type of case 
is that a wage demand is made by the union 
attempting to renegotiate a contract. Man- 
agement pleads inability to pay. The union 
counters by requesting that management 
introduce evidence in support of its claim of 
economic inability. However, in some in- 
stances the union demands could be said to 
have been unrealistically high, and manage- 
ment leaped before it looked and cried “in- 
ability to pay.” Management had thus 
allowed itself to be finessed into “mouthing” 
the bait. Unfortunately, management has 
not always been quick to “spit out” the bait, 
by substantiating its position with enough 
evidence to at least meet the test of good 
faith. 

In the Montague case the union asked for a 
pay increase and an additional paid holiday. 
The company’s refusal was based primarily 
on these factors: The wages already being 
paid to employees were as high as any paid 
by the company’s competitors. Steel, the 
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essential raw material used in the product, 
had gone up in price and the company was 
forced to absorb the increase if it 
to remain competitive. As it had 
contracts in the it anticipated 
future because of the added 


wage demands now being made by the union 


being 

wished 
lost 
losses in the 


past, 


The union replied by requesting the pro 
duction of some reasonable evidence to sup 
port this claim. As one form of evidence the 
union suggested that it be permitted to audit 
the company’s books. The employer refused 
to supply any information, stating that the 
union would have to accept the employer's 
for the correctness of the statements 
The union repeated 


word 
as to financial inability 
its requests and ultimately proposed that it 
wage demand in light 
A gain 


let alone 


might reconsider its 
of any reasonable evidence supplied 
the employer refused to “cut bait,” 
fish. 

The National Labor 
lied upon the Supreme Court’s decision in 
Truitt, in which it was held that in determin 
ing whether the obligation to bargain in 
faith had been met, the Board 
to consider an employer’s refusal 


Relations Board re 


good had a 


right 
give financial data after an assertion of in 
ability to pay had made by the em 
ployer. The Court did not hold that 1n every 
inability to pay. is 


bee n 


case in which economic 


raised it automatically follows that the em 
ployees are entitled to substantiating evi 
dence, but rather “each case must turn upon 
its particular facts.” The Board on this 
concluded that the particular facts 
showed that the Montague Company had 
failed to bargain in good faith by not com 
ing forward with any information to support 


basis 


its contention 
Clear as these two cases are, several im 
The 


portant questions are raised by them 
that 


Court earlier in the Truitt 
“Good faith bargaining necessarily requires 
that claims made by either bargainer should 
and therein lies a slip 


said case 


be honest claims,” 
pery worm which will not let itself be cut up 
as bait 

Does the evidence put forth by manage 
ment in support of its claim of inability to 
need 


pay have to be absolutely accurate, or 
it only be believed tc be so by management? 
From the Court’s language it would appear 


that the data supplied would have to be 
reasonably or substantially true and, in any 
A test of absolute truth and 
accuracy would be hard to satisfy. Yet if 
this were not the case, but rather the test 


that 


event, sincere 


was only enough substantiating evi- 
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The effects of technological develop- 
ment, including the one termed auto- 
mation, can be seen pretty clearly 
by looking at the historical record. 
In the past technological improve- 
ment has meant: unskilled workers 
have decreased, semi-skilled workers 
have moved up into skilled areas, 
and skilled workers have approached 
the status of technician. . . . We can 
expect these trends to continue under 
the stimulus of improving technology. 

—James P. Mitchell 





brought forth as will estab 
faith of the 


might have a situation 


de nce need be 


lish the employer in 


good 


bargaining, then we 


in’ which could easily “cut 


bait” 


Management 


and “fish” if it wanted to 


On the basis of mutuality, some seem t 
feel that the 
wages should be 
that 
production by 


union demands for increased 


pegged realistically to be 


gin with and modifying them upon 


subsequent management of 


financial information is a manifestation of 
bad faith not 


to give any mformation at all when he raises 


unlike an employer’s refusal 
It appears clear 


established 


inability to pay asa defense 
though, that the trend is firmly 
inability to pay is used as a de 
upon that party to 
its claim, 
that the 


granting of an 


lat once 
fense it is incumbent 
There 1S 
ability to 


reasonably substantiate 


no corollary establishe d 


pay necessitates a increas¢ 


in Wages 


Fish for the Catching 


“bargaming tech 
nique” by management was demonstrated 
in NLRB Darlington Veneer Company, 31 
“ASES § 70,186, in which an employer 


Another example of 


LABOR ( 
found 
for being unreasonable in pushing his coun 
demands. The em 


was guilty of unfair labor practices 
terproposals to union 
ployer insisted that his counterproposals be 
adopted, even after the union’s original de- 
mands had been abandoned, before he would 


bargain further on any other issues 

The mere advancing of proposals in any 
form is not in and of itself an unfair labor 
practice, held the United States Court of 
Appeals for the Fourth Circuit. A 
in negotiating a contract, requested a dues 
check-off, proposing that the check-off au- 
thorizations be irrevocable for the term of 


union, 


Labor Relations 


the collective bargaining contract, but not 


for more than one year. The employer sub 


mitted a counterpronposal which modified 


the union demand. It made authorization 
of union check-offs 
will of the employees and if the 
authorizations fell below a number equal to 


less than half of the employees in the bar 
unit, the 


dues revocable at the 


remaining 


union contract Was 


In addition to 


gaining entire 


to become null and void this, 


there was a provision by the employer that 


the union agreement was subject to ratifica 
those 


tion by the employees, a majority of 


voting necessary to carry the ratification, by 
secret ballot at the plant 
The union raised various objections, pri 


cipally that the bargaining unit need not 


have been composed chiefly of unionized 
and consequently the authoriza 
check-offs 


strength of the 


employees, 
tions for dues 
half the 


bound to 


could easily fall 


below unit he 


union is represent all employees 


unit, whether they are union 


The 


yunterproposal, and the 


within the 


members or not union retused to ac 


cept the « employer 


refused to enter into any agreement unless 


his modifications were adopted 


It was at this point that the union shifted 
1 
its technique and left the employer stand 


ing adamant and alone. The union aban 
doned its check-off 


it could other 


ployer, 


demand in order that 


discuss matters Phe 
before proceeding with an) 


negotiations, refused to discuss an 
until 


was adopted. A 


matters his counterproposal, in 


entirety, strike ensued 


Che Fourth Circuit sustained the 
of the NLRB that an labor pr 
1 by the employer by 
“We think, however, that 
| 


1 provisions as 


untalir 
had been committe: 
lack of good faith 
the imsistence upon. sucl 
condition of entering into any agreement 1 
objected to by th 


sufh 


so unreasonable when 


other party as to furnish of ta 


cient basis for the finding by 


failure to bargain in good faith; and par 
ticularly is this true in this case when con 


with the company’s 
checkoff 


the union offered to withdraw the provisions 


sidered in connection 


insistence on retaining the when 


relating thereto.” 


The feature ofl the employer’s 
counterproposal—insistence upon the ratifi- 
cation clause—ran afoul of the National 
Labor Relations Act. The circuit court held 
that the employer in effect had not bar- 
gained in good faith on hours or 
employment conditions but on the authority 


of the union, which is fixed by the NLRA. 
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other 


wages, 





Aside trom what seems to be a lack of 
finesse, in this and the above case, on the 
employer’s part, there is no difficulty in dis- 
tinguishing the two situations. In each case 
a matter of principle was pressed to the 
point of creating an impasse by manage- 
ment, and the union was successful in over- 
coming the situation by shifting its front of 
attack and leaving management alone and 
entrenched in its position. 

But a contradiction does exist between the 
circuits in regard to the decision in the 
Darlington Veneer case. The Seventh Circuit, 
in Allis-Chalmers Manufacturing Company v. 
NLRB, 25 Lasor Cases § 68,405, held that an 
employer had not committed an unfair labor 
practice when he insisted on contract pro- 
posals to the point that negotiations stale- 
mated. In that case the Seventh Circuit 
reversed the Board; good faith was the 
element of distinction. Insistence on a 
proposal to the point of impasse could be 
unlawful, held the Seventh Circuit, if the 
bargaining on the proposal was permitted 
but not required by the NLRA. But if 
bargaining on this specific subject was re- 
quired by the law, insistence on a proposal 
to the point of breakdown of bargaining 
would not be unlawful, in the absence of 


was 
court 


bad faith. The employer’s proposal 
ruled to be of the latter type. The 
added, however, that the employer, Allis- 
Chalmers, could not demand, to the point of 
impasse, that the contract be ratified by a 
majority of the employees in the unit in- 
stead of by a majority of those voting on 
the proposition 

In the Aliis-Chalmers case the employer 
argued two No strike could be 
conducted after termination of the contract 
unless authorized by a majority of the em- 
ployees, and the contract had to be ratified 
by a majority vote of the employees. The 
Seventh Circuit found no difference between 
the more prevalent no-strike clause, which 
does not allow a strike during the duration 
of a contract, and the type sought by Allis 
Chalmers. In each instance the union waived 
its right to conduct a strike. The provisions 
did therefore relate to conditions of em- 
ployment. There was no lack of good faith 

The Allis-Chalmers 
fact that stubborness alone is not an indica 
tion of lack of good faith for the purposes 
of collective bargaining, yet once a party is 
otherwise, into such a 


pomts: 


case points up the 


moved, gently or 
position he easily becomes a “fish.” 
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to do a specific act, to run two miles of 
roadwork each day, the seriousness of the 
order is impressed upon him to a much 
greater degree. Rules of conduct are not 
made to be obeyed in the abstract. Inter- 
esting in this regard is an early Board 
decision ™ where the opinion itself examined 
the respondent’s duty to bargain collec- 
tively and made no reference at all to the sub- 
ject matter. However, the order of the 
Board pursuant to its opinion directed the 
respondent to bargain with respect to rates 
of pay, wages, hours and other conditions of 
employment. The Board orders always re- 
lated the bargaining duty with the specific 
subject matters.“ Where the order to bar- 
gain may have been phrased in the abstract, 
the Board instead may well have sensed 
intuitively the need of stressing that obliga- 
tion and elected to order respondent to 
negotiate about defined topics. The parties 


23 St. Joseph Stock Yards Company, 2 NLRB | 


39 (1936). 

*% Atlantic Refining Company, 1 NLRB 405 
(1936); Washongal Woolen Mills, 23 NLRB 1 
(1940); Bloomfield Manufacturing Company, 22 
NLRB 83 (1940). 
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then are more apt to concede that bona- 
fide bargairing is expected and will confine 
themselves to the necessary subject of nego- 
tiating a contract. We tend to comply more 
readily with specific directions than with 
vague generalities 

The next inquiry is directed at the intent 
of Congress insofar as collective bargaining 
is concerned; its resolution of the problem 
arising from management’s insistence on 
demarcating the bargaining area for reasons 
referred to earlier; and the unions’ position 
that collective bargaining is the means of 
establishing industrial democracy—the means 
of providing for the workers’ lives in in- 
dustry, the sense of worth, of freedom and 
of participation that democratic government 
promises them as citizens.” 

Originally, the Wagner Act did not com- 
prehend the regulating of the scope of col- 
lective bargaining.” It was intended that 


** Schulman, ‘‘Reason, Contract and Law in 
Labor Relations,”’ 68 Harvard Law Review 
999, 1024 (1955). 

2°79 Congressional Record 


7660 (1935). 
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the parties lock themselves in conference 
and thrash out a good faith agreement with 
the respective powers of the parties being the 
factors When revamping 
1947, Congress specifically re- 


determinative 
the act in 
jected the idea of listing all the topics to 
be included within the area of collective bar- 


The original bill passed by the 
to the Senate contained a 


gaining.” 
House and sent 
restricted list of specific subjects ol 
restrictions, however, 
The thought 
limits 


very 
bargaining.” 
were removed in conference.” 
was that any attempt to dictate the 
of the might react ad- 
versely upon the good faith of the parties 
It has been suggested that even the appar 
“wages, hours and work- 


These 


area of discussion 


ent restriction to 
ing conditions” of Section 8(d) was inserted 
for the purpose of keeping a minority 


the majority 


only 


union from interfering with 
union’s bargaining processes with manage- 
ment. There never was intended a restric- 
tion as to the scope of bargaining insofar 
majority union The 
tears ot Congress as to proposed dealings 


through 


as the is concerned.” 


unilateral 
bargaining 


unions or 
duty ot 


minority 
avoid the 


with 
action to 
proved well founded 

As Congress was aware of the probability 
that many would be sought to de- 
feat the purposes of the act’s requirements 
under no delusion 
of employers who 


device Ss 
on bargaining, it was 
that 
would endeavor to meet the act’s obligations 
their 
invasion 


the great majority 
divest themselves of 
strong prejudices respecting the 
of labor into the provinces of management 
These convictions and personal feelings are 


could easily 


too ingrained to be legislated into nothing- 


ness by the promulgation of a statutory 
When the act was only in operation 


suggested that de 


phrase 


tor a tew vears, it was 


concern wages, hours 


be pre yperly 


mands which directly 


and working conditions may 


presented by the union. There are certain 
however, which are primarily man- 


to these 


matters, 


agement problems, and in respect 


an employer is scarcely under a duty to 


These certain matters about which 


bargain 
management had no duty to bargain were 


27 Note, ‘‘The Scope of Collective Bargaining 
Under the LMRA,"’ 50 Columbia Law Review 
351, 361 (1950). 

* H. R. 3020, 80th Cong., 
House, Sec. 2(ii), pp. 9-10 

7H. Rept. No. 510, 80th 
pp. 34-35. 

” See footnote 19 

Cox and Dunlop, ‘‘Regulation of Collective 
Bargaining by the NLRB," 63 Harvard Law Re- 
view 389 (1950) 

2 See footnote 7. Inland Lime and Stone Com- 
pany v. NLRB, 3 LABOR CASES { 60,334, 119 F. 


Ist Sess., as passed 


Cong., list Sess., 
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America must never be satisfied with 
““second-best"’ economic years. We 
must strive for an ever-growing, 
ever-expanding economy to provide 
jobs for our growing population and 
to provide profits for our growing 
enterprises. —-William F. Schnitzler 





not enumerated, nor was it explained how 
they are determined 
Subsequently, attempts were made to spell 
out the meaning of the statutory terms. It 
was said 
“‘*Wages’, 
have been 
than the remuneration time 
worked or per unit of time produced. We 
think it must meant to compre- 
hend emoluments employ- 
ment, in addition 
actual ‘rates of pay’ 
that the word 
covers all satisfactions 
ing on a company baseball team 
mean that we 


following ‘rates of pay’ must 
intended to comprehend 


per unit of 


more 


have been 
resulting from 
to or supplementary to 
This does not mean 
used in the Act 

such as play- 
Nor 


con- 


‘wages’ as 


construction 
‘real 


does our 
strue it as covering wages’ in all the 
breadth 
that phrase e 
Incidentally, Section 8(d), which defines 
to bargain, makes no reference to 
and it is interesting to note 


definition no 


which some economists use 


4 


with 


the duty 
“rates of pay” 
that the 
longer has statutory support 


basis of the above 


Conditions of employment were said to 


be those “generally accepted as provisions 
proper to the discharge of the mutual obli- 
employer and employees, or 
deemed fairly 


gations of the 
even those which might be 
debatable which relate to the actual business 
operation.” ® 

that it is 
courts to 


\ recent case™ has suggested 
province ol the 
limit the scope ol collective 
There it held that “the very 
Congress has not defined the 
other conditions of 


not within the 
bargaining 
fact that 


wages or 


was 


terms ofr employ- 


ment with regard to which bargaining is 


(2d) 20 (CCA-7, 1941): United States Automatic 
Corporation, 57 NLRB 124 (1944) 

Benedict Wolf Duty to Bargain Collec- 
tively,’’ 5 Law and Contemporary Problems 242, 
260 (1938) 

“uW. W 
16 LABOR CASES ‘ 65,157 
1949) 

*>NLRB v 
LABOR CASES 
1953) 

* Cited at footnote 1 


Cross and Company, Inc. v. NLRB, 
174 F. (2d) 875 (CA-1, 


Bemis Brothers Bag Company, 24 
{ 67,771, 206 F. (2d) 33 (CA-5 





NLRB 


and 


that the 
competence 


clear 
its own 


required makes it 
is to deal within 
expertise with the multiple problems aris- 
ing in these fields.” However, this should 
not be interpreted to mean that the Board 
is to be vested with unlimited rights to 
determine the bargaining scope, since the 
next sentence of the opinion reads: 
“It is then up to the courts to determine 
whether the Board has acted permissibly 
and correctly.” Note that the Supreme 
Court does not limit itself to upsetting a 
3oard ruling only if it is arbitrary or capri- 
cious. This retention of veto power by the 
Court apparently is contrary to the rule 
of Gray v. Powell™ or the second Chenery 
case,” where the Supreme Court allowed the 
SEC to apply “a new standard of conduct” 
and commented that “the wisdom of the 
principle adopted is none of otir concern,” 
Why the NLRB is not allowed to develop 
the area of compulsory bargaining in accord 
with its convictions as to the needs of 
industrial harmony just as the SEC is em- 
powered in its field is not discussed. It 
should not be concluded, however, that the 
rule of Gray v. Powell has in all other in- 
given application.” 


very 


stances been universal 

The definitions applied by the courts above 
to the phrase “wages, hours and conditions 
of employment” are virtually as broad as 
the phrase itself. Aside from this, the Rich 
field Oil case“ indicates that the Court has 
no primary authority to define these terms. 
Certainly the NLRB has adequate ground 
for insisting on the right to formulate rules 
pursuant to Congressional intent, i 
will be held responsible for the application 
of the act. Its authority should be com 
mensurate with its responsibilities. The 
SEC enjoys full prerogatives in this regard 


since it 


and there seems to be no good reason why 
the NLRB might not be accorded the same 
Judges are laymen in the field 
their 


privileges. 
of labor relations and it 
that they recognized that the NLRB has 


credit 


is to 


been saddled with a grea: responsibility; 
they have usually deferred to the Board on 
matters as debatable as this one concerning 
the scope of bargaining. The overwhelming 
trend of the decisions of the courts has been 


to hold that the subjects raised by the par- 


ties are proper matters for bargaining.” 


7 314 U. S. 402 (1941) 

8 332 U. S. 194 (1947). 

%® Davis, Administrative Law 
p. 926. 

* Cited at footnote 1. 

* Despres and Golden, 
1955 University of Illinois 
(Spring). 

# See work cited at footnote 31, at p. 406 
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(Ist Ed., 1951), 


‘“‘Duty to Bargain,”’ 


Law 


Forum 1° 


The three areas of collective bargaining 
(1) that over which has 
control, (2) that management 
and the union have joint control and (3) 
that over which the union has sole control- 
are continuously being defined by the “give 
and take” cf collective bargaining.” This 
give and take unquestionably determines the 
collective bargaining in most i! 
A Loard determination that a 
certain subject is an one fot 
bargaining is a strong inducement to com 


management sole 


over which 


scope of 
stances. 
appropriate 


promise, however,” and the matter of give 
and-take is substantially the same as com 
At the least, the right to bargain 


promise. 
bartered 


on a controversial subject can be 
away for a concession on another point so 
there is an immediate practical value involved 

The Board 
inception, reveal an antagonism towards the 
tendering a defense of “im 


decisions, since their very 
respondent's 
proper bargaining subject” to a refusal-to 
bargain complaint. It held that 
the respondent, at the should 
hold itself open to persuasion as to why 
the subject at issue should be one for bar 
The First Circuit stated the 
manner: “An 
position 


has been 


very least, 


= “4 
gaining Same 


thing in a more forceful em 
ployer who takes the 
that a particular subject-matter is not bar 
gainable can hardly approach the discussion 
of this with an open mind and 

willingness to reach an agreement.” * It 
would then, that 
presumption against the good 
party which seeks to withdraw a 
from the area If such is the case, the 
presumption can be rebutted by a finding 
that the other 
sought to 
and has been willing to 
why the matter should be bargainable. The 


erroneous 


subject 


there is a strong 
faith of a 


subje ct 


seem, 


in no way has 
obligation to 


listen to 


respondent 
avoid its bargain 


reasons 


issue a complaint 
the 
overt 

employee to a 


general counsel refused to 


when he was satisfied that parties had 


bargained to an impasse whether ot 
not the promotion of an 
supervisory position is a proper function 
management.” 

A brief summation, at this time, of vari 
ous holdings applicable to this topic may 
be of interest not for the purpose of illumi 
thereof but to 


bargaining 


nating the rationale give a 
bird’s-eye view of the scope of 
* See footnote 17 

* Phelps-Dodge Copper Products Corporation, 
101 NLRB 360 (1952). 

%® NLRB v. Reed & Prince Manufacturing Com- 
pany, 23 LABOR CASES { 67,663, 205 F. (2d) 151 
(CA-1, 1953). 

“NLRB general counsel 
ing, Case No. 825 (1953). 


administrative rul- 
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The past twenty years have seen the 
greatest development of unioniza- 
tion in our history. Those have been 
good years for America. We have 
achieved an unparalleled increase in 
our national standard of living and 
in our national productive capacity. 
This represents progress. 

—David J. McDonald 





subjects Pension programs,” stock put 


chase plans,” prefit-sharing retirement plans * 


and company housing ™ are proper subjects, 


as are Christmas bonuses,” meals™ and 


bonus grants of stock Che interpretation 
of the 


as are 


itself is a subject,” 


and 


contract proper 


grievances ™ matters of union 
However, indefinite discussion is 


not to he 


security.” 
not required ™ but negotiations are 
prolonged for the purpose of avoiding agree 


union’s strength.” 
condemns featherbedding P 
check-off * 
Presumably, bargaining 

tl 


nese 


ment so as to test the 
The act 
and 
funds.” 


itself 
welfare 


aimed at 


regulates the and 


avoidance provisions is barred 


Some jobs can be proper subjects while 


others are excluded.‘ Rights conferred 


upon employees by the act are not within 
the power of an employer legally to with 
hold o1 
Stitute matters ot 


Whether a 


ot course, not a 


and therefore may not con 
collective 


should be 


issue Fur 


conter 
bargaining.’ 
contract signed 15s, 
bargainable 
required to forego 


subjects 


ther, union may not be 
certain appropriate 


Such is against public policy." 


discussion of 
for all time 


NLRB, 15 LABOR 
(CA-7, 1948) 


" Inland Steel Company v 
CASES { 64,737, 170 F. (2d) 247 

* See footnote 1 

” NLRB v. Black Clawson Company, 25 LABOR 
CASES £ 68,188, 210 F. (2d) 523 (CA-6, 1954) 

” NLRB v. Hart Cotton Mills, 20 LABOR CASES 
€ 66,473, 190 F. (2d) 964 (CA-4, 1951): NLRB v. 
Lehigh Portland Cement Company, 24 LABOR 
CASES { 67,748, 205 F. (2d) 821 (CA-4, 1953) 
contra, case cited at footnote 35 

NLRB v. Niles-Bement-Pond Company, 22 
LABOR CASES ‘ 67,240, 199 F. (2d) 713 (CA-2, 
1952) 

52 Weyerhauser 
672 (1949) 

United Shoe 
NLRB 197 (1951) 
“Sec. 8(d), LMRA, effective June 23, 1947 
% Hughes Tool Company v. NLRB, 9 LABOR 

CASES { 62,503, 147 F. (2d) 69 (CCA-5, 1945) 

% NLRB wv. Andrew Jergens Company, 16 
LABOR CASES ‘ 65,160, 175 F. (2d) 130 (CA-9, 
1949). 

* NLRB v 
pany, 4 LABOR CASES { 60,528, 
(CCA-7, 1941). 

% Dixie Corporation, 105 NLRB 390 (1953) 

* Sec. 8(b) (6), LMRA, effective June 23, 1947. 


Timber Company, 87 NLRB 


Machinery Corporation, 9% 


Algoma Plywood & Veneer Com- 
121 F. (2d) 602 
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that a union 


pertormance ol! 


An employer cannot insist 


put up a bond to guarantee 


its contract,” whereas he may insist upon 


a new shop committee before resuming 


negotiations “ but not on a union’s becoming 


amenable to suit in the state courts.™ The 


union, however, must bargain on the us¢ 


of a secret strike vote and on a manage 


ment prerogative clause 


The holdings above are not pure in the 
that 
attributed to other 


or the 


usually is greater weight 


aspects of the complaint 


sense there 


respondent is clearly not bargaining 
nclusion 


to bar 


in good faitl [The reasonable cx 


to be drawn, then, is that the order 


gain about the subject in question is issued 
to impress the respondent the need for 
good faitl 
ined earlier in 
effect of such order is, o 


at ast 1 nese 


upon 
discussions. (This point was exam 


this 


} 


article. ) Che incidental 


course, to extend 
the bargaining area, indi 


All of the above 
that the 


vidual cases holdings 


are based on a finding matter 1s 


either within or without the statutory terms, 


successful effort to 


but none makes any 


testS are rming 


explain what applied in f 
these judgments \ fair summary of the 


observations would be 
The Board suspects tl 


ta } 
seeking to limit 


Dargailning 


Positive evidence 


be persuaded as to t 


} 


11 
willingness to 


riateness of the subject dispute 


1 
I 
t 


hose suspicions 


(3) Where a proposal would genuinely 
surprise an ordinary person (101 example, a 


t} 


demand that the company president 


union 


” Sec. 302(c)(4), LMRA, effective June 23 
1947 
Secs. 302(c)(5) and 
June 23, 1947 
See footnote 13 
* Sherwin-Williams 
(1941) 
“ NLRB v. Todd Company, 16 LABOR CASES 
§ 65,056, 173 F. (2d) 705 (CA-2, 1949) 
NLRB v. Reed & Prince Manufacturing Com- 
4 LABOR CASES ‘ 60,394, 118 F. (2d) 874 
1941), cert. den., 313 U. S. 595 (1941) 
Produce Company, 71 NLRB 888 
Manufacturing Company, 36 


LMRA, effective 


402(5) 


Company, 34 NLRB 651 


pany, 
(CCA-1 

* Benson 
(1946); Scripto 
NLRB 411 (1941) 

Clayton-Lambert 
34 NLRB 502 (1941) 

*® NLRB wv. Dalton 
LABOR CASES { 66,243, 187 F 
1951) 

® Allis-Chalmers Manufacturing Company 1% 
NLRB, 25 LABOR CASES { 68,405, 213 F. (2d) 
374 (CA-7, 1954): but see decision cited at foot- 
note 2 

” NLRB v 
pany, 21 LABOR 
(1952) 


Manufacturing Company, 


Telephone Company, 19 
(2d) 811 (CA-5 


American National Insurance Com- 
CASES '66,980, 343 U. S. 395 





be replaced), the great probability is that 
such subject will be held improper for bar- 
gaining purposes. 

Essentially, the 
judgment which depends more on an intui- 
tive feel of the seriousness of the disruption 
in the negotiations than on the precise logic 
of a syllogism. 


Board makes a value 


Were the problem approached with the 
use of a deductive method, rather than an 
empirical one, it can be readily surmised 
that the very thing Congress did not want ™ 


would have resulted. Further, the Board 
and not the negotiators would be the prime 
mover in hammering out the items to be 
included in the contract and, of course, the 
negotiators would tend to bicker away their 
time on the preliminary question as to what 
is or is not a bargainable matter when their 
time could be more usefully occupied with 
respect to the core of the contract itself. 
The use of a deductive approach fosters 
division and not harmony between labor 
and management. So, as a practical matter, 
the cases should continue to be decided on 
an ad hoc basis relying primarily upon the 
ability to sense an approach calculated to 
facilitate negotiations. The important mat- 
ter is not whether the parties agree with 
the decision but rather whether they will 
abide by it willingly, though not necessarily 
eagerly.” It should not be forgotten that 
the parties to labor controversies are left 
free under the act to use their own economic 
strength in all lawful ways to obtain their 
respective advantages.” 

One should not conclude from the fore- 
going that the Board has been overeager 
to mark off the area of bargaining. On the 
contrary, it is perfectly permissible for an 
employer to insist on an arbitration clause 
whereby the scope may be determined by 
an arbiter.“ Of course, the parties subse- 
quently may not avoid the arbitration pro- 
cedure without the risk of being censured 
for an unfair labor practice.” Where a 
management prerogative clause is in effect 
along with arbitration provisions, the em- 
ployer may properly insist that the arbiter 
first determine whether a subject is within 
the meaning of the management clause.” 

By this time it should be fairly apparent 
that the range of bargaining cannot be 

™ See footnote 27. 

™ See work cited at footnote 25, at p. 1024 

™ NLRB v. Knoxville Publishing Company, 
5 LABOR CASES { 60,878, 124 F. (2d) 875 (CCA-6, 
1942). 

™ Consolidated Aircraft Corporation, 47 NLRB 
694 (1943). 

% Carroll’s Transfer Company, 56 NLRB 935 
(1944). 
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effectively restricted by resort to the pro 
of the LMRA. On the contrary, 
the tendency has been to encourage the 
extension of the area if such facili 
tate agreement. The relative economic posi 
tions of the bargaining groups will continue 
to be the prime gauging the 
ability of organized employees to assume 
participation in hitherto exclu 


visions 


would 


factors in 


increasing 
sively managerial provinces 

There is an outside possibility, as viewed 
at this relatively premature date, of labor 
becoming so deeply entwined into what we 
now regard as customary management op 
erations that the Sherman 
Act will once again plague labor. Where 
the union is management’s partner, it is no 
immune from Sherman Act 
Labor cannot even seek to accomplish 
its legitimate objects through 
with a nonlabor group without the 
bility of subjecting itself to the provisions 
of the antitrust law.” 


specter of the 


longer prosecu 
tions.” 
combining 


possi 


The problems involved in determining the 
scope of collective bargaining far transcend 
The law is fluid, and pur 
posely so, in that the policy being 
given effect at any one time may be given 
expression. If it is in further 
ance of stability to 
union’s upon bargaining 
a controversial subject, it is only necessary 
to declare such subject as without the area 
In conformity with the purpose of the act, 
however, the threat to the economy should 
be imminent and the ability of the union 
to force concessions should be fairly certain 
The pat 


the legal issues 
order 


immediate 
economic restrain a 


insistence about 


before such an order is adopted. 
ties should be given every means to settle 
their differences themselves 

With effectuate the 
declared policy, there is no need to rational 
ize or to create legal fictions when a subject 
is introduced at the bargaining table and 
its appropriateness there challenged. It is 
“in” “out,” depending on the intangibles 


among 


such an ability to 


in” or 
enumerated in part by Mr. Justice Holmes.” 
All earnest deprecations lack 
suitable guideposts in defining the elements 
of an appropriate subject give undue em 
phasis to the precisions of logic, and none 


about 


to the felt necessities of the times. 


[The End] 


% Timken Roller Bearing v. NLRB, 12 LABOR 
CASES § 63,793, 161 F. (2d) 949 (CCA-6, 1947) 

™ Allen-Bradley Company v. Local Union No 
3, 9 LABOR CASES { 51,213, 325 U. S. 797 (1945) 

% Truck Drivers Local No, 421 v. U. 8., 128 
F. (2d) 227, 232 (CCA-8, 1942). 

7” See footnote 21 
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Oil Industry . . . 


66 
Bx ACK GOLD” has a twofold 


impact on the nation’s economy: the products it makes and 
the jobs it supplies. Because of oil, America has became a 
“nation on wheels.” Yet, oil means far more than the energy 
to power the automobiles of 50 million motorists or the heat 
to warm the houses of ten million homeowners. Oil has come 
to mean the difference between a high standard of living, which 
we enjoy, and alow one. Oil and its products have found their 
way into every phase of our lives. The wax container in which 
the morning milk arrives, the cosmetics that brighten the face 
of the housewife, the detergent used to launder the soiled 
clothes, the tires that cushion the cars plying the roads paved 


with asphalt—all these products are linked, like the refinery 


piping on the front cover, with the complex oil industry which 


provides jobs for over one-half million people 


ry” 

| HIS INDUSTRY, 100 years 
young, produced but 2,000 barrels in the first year of production, 
1859. In 1955 the industry produced 2.5 billion barrels. Be 
tween these years the United States has taken 52 billion barrels 
‘t crude oil from its earth. The country has proved oil reserves 
of 30 billion barrels. We use a million barrels—42 million 
gallons—every three days. The oil may come from a number 
of places: an offshore rig in the Gulf of Mexico; the California 
tidelands; the flat lands of Texas and Oklahoma; the foothills 
of the Alleghenies; or a Rocky Mountain plateau 


, 

STATISTICALLY, the oil in 
dustry provides jobs for over 200,000 people in the refineries 
The average worker in that phase of the oil industry worked 
10.8 hours a week during the year 1955 and earned $100.37 
a week; his hourly wage was $2.46. Those engaged in the 
making of products from petroleum earned $2.36 an hour in 
1955, worked on the average of 41 hours a week and earned 
a weekly salary of $96.76. Workers employed in drilling for oil 
worked on the average of 40.6 hours for the same period and 
earned $2.32 an hour. Their weekly salary was $94.19. This 
“black gold” turns to “green” wages for the workers in an 
industry which provides so many commodities and products 


which make for our high standard of living 


Photograph courtesy of The Lamp, Standard Oil Company 


(New Jersey). 











